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Court of Appeals of the District of Columbia 


No. 4700. 

Washington Railway & Electric Company, a Corporation, 

Appellant, 

vs. 

Washington, Baltimore and Annapolis Electric Rail¬ 
road Company, a Corporation, 

and 

No. 4701. 

Washington, Baltimore and Annapolis Electric Rail¬ 
road Company, a Corporation, Appellant, 


vs. 

Washington Railway & Electric Company, a Corporation. 


a Suprer^e Court of the District of Columbia. 

At Law. 

No. 70463. 

Washington Railway & Electric Company, a Corporation, 

Plaintiff, 


vs. 

Washington, Baltimore and Annapolis Electric Rail¬ 
road Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 

1—4700a 
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District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed July 30, 1925. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 70463. 

Washington Railway & Electric Company, a Corporation, 

Plaintiff, 

vs. 

Washington, Baltimore and Annapolis Electric Rau.- 
ROAD Company, a Corporation, Defendant. 

• **«*»« 

Second Count. And for this also, to-wit, that whereas 
heretofore, to-wit, on the 15th day of April, 1907, the said 
plaintiff being a street car company organized and existing 
under certain Acts of Congress and under and pursuant 
thereto the owner of certain exclusive franchises to operate 
certain lines of street railway partly over certain streets 
in the District of Columbia and partly over its private 
rights-of-way therein, to-wit, over its private right-of-way 
from or at the point of connect ion of tracks of plaintiff and 
defendant at the District of Columbia line and 15th and H 
Streets, N. E. and thence along said H Street and New 
York Avenue to 15th Street, N. W., and over the streets 
of said city from or at the point of connection of tracks of 
plaintiff and defendant at the District of Columbia 
line and 15th and H Streets, N. E. and thence along 
said H Street and New York Avenue to 12th Street, 
N. W., and had pursuant to said franchises and Acts con¬ 
structed over said private right-of-way and streets certain 
railway tracks for the propulsion of cars operated bv means 
of electric energy and was engaged in operating over said 
tracks certain cars by means of electric energy, furnished 
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by the plaintiff, and was carrying freight and passengers 
over said lines for hire, and being so engaged the defend¬ 
ant, being a corporation, organized under the laws 

2 of the State of Maryland and the owner of a certain 
line of electric railway in said state operating cars 

for carrying freight and passengers for hire from the Cities 
of Baltimore and Annapolis in the State of Maryland to 
the line separating said state from the District of Colum¬ 
bia, but owning no franchise and no lines within the said 
District and wishing to so contract with the said plaintiff 
as to enable defendant’s said tracks to be physically con¬ 
nected with the tracks of the plaintiff, at the District Line, 
and to operate its cars for carrying freight as well as 
passengers into said District of Columbia over said tracks 
of the plaintiff and under its franchises, it was on said 15th 
day of April, 1907, agreed and stipulated in writing be¬ 
tween said plaintiff and said defendant therefor and for a 
valuable consideration upon certain terms and conditions 
in said writing, fully set out, as will appear from said 
memorandum a copy of which is herewith attached and to 
the court shown, whereby among other things it was agreed 
that said tracks should be connected at the District line 
and the plaintiff agreed to receive the cars aforesaid of 
the defendant at the point of connection and to move and 
operate and transport such cars in both directions between 
the point of such connection and the comer of 15th and H 
Streets, Northeast, and otherwise as hereinbefore stated in 
the City of Washington over the certain tracks aforesaid 
upon certain terms and conditions, all therein described at 
length and for certain rewards to be ascertained and paid 
to the plaintiff as follows: 

That all passengers on cars of the defendant company 
bound to 15th and H Streets, Northeast, were to receive 
identification checks from the plaintiff good for a continu¬ 
ous ride upon the car of the plaintiff company from said 
15th and H Streets and to entitle such passengers to tlie 
privileges enjoyed by the passengers of the plaintiff riding 
on identification checks within the said Distript. and 

3 in like manner all passengers on the cars of the 
plaintiff to said 15th and H Streets who desired the 

same were to be transferred to the cars of the defendant 
company at said point and furnished with identification 
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checks, good for a ride to the District line on cars of the 
defendant company, being operated thereon as aforesaid, 
and the plaintitf was to collect from all passengers on such 
cars of the Annapolis company such cash fares, tickets, 
identification checks or other evidences of the right to ride 
as it might be lawfully entitled to collect from passengers 
on its own cars on said line from 15th and H Streets, North¬ 
east, to the District line all of which was to be retained by 
and be the property of the plaintiff, but that in accounting 
therefor to the defendant for receipts from passengers car¬ 
ried on its defendant’s cars to a point in Maryland from a 
point in the District of Columbia for the purpose of fixing 
the annual amounts of receipts, such cash tickets and checks 
should be given stipulated and in some instances sliding 
scale values, as follows, to-wit, cash fares at the amounts 
received and each ticket identification check or other evi¬ 
dence of the right of a passenger to ride a value of 4Vi 
cents each, and that in addition thereto as compensation 
for the operation of the cars of the defendant company by 
the plaintiff as therein provided the said defendant agreed 
to pay for each and every passenger so transported in said 
cars and paying therefor vdth a ticket, identification check 
or other evidence of right to ride three-fourths of one cent 
subject however to the following reduction, scaled 
as follows, to-wit, when and so long as the total receipts of 
the plaintiff should amount to Fifty Thousand Dollars 
($50,000) per annum, that the defendant should no longer 
be required to pay to the plaintiff said three-quarters of 
one cent {%t) per passenger travelling on a ticket, 
4 identification check or other evidence of a right to 
ride except insofar as might be necessary to make 
up said sum of Fifty Thousand Dollars ($50,000) and that 
when and so long as such receipts should amount to Seventy 
Thousand Dollars ($70,000) per annum, the plaintiff should 
pay to the defendant out of any excess of such receipts 
above said Seventy Thousand Dollars ($70,000) net, such 
amount as might be in excess of four (4) cents for each 
passenger, it being expressly stipulated therein that for 
the purpose of arriving at such excess receipts that tickets, 
identification checks and other evidences of the right to 
ride except free passes were, for the purpose of arriving 
at said excess, to be given a value of four and one-sixth 
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(4%) cents with a further proviso that in event of a volun¬ 
tary or compulsorj^ reduction of fares by the plaintiff that 
there should he a corresponding reduction in calculating 
fare values; and the plaintiff says that at the time said 
contract was made effective the cash fare over said part of 
said railroad in the District of Columbia was five (5) cents, 
tickets were sold at six for twenty-five (25) cents or at the 
rate of four and one-sixth (4%) cents each, and transfers 
were issued on all cash fares and tickets without further 
charge, that subsequent thereto, beginning in, to-wit, Octo¬ 
ber, 1918 tickets were abolished and subsequently the cash 
fare was increased above the rate of five (5) cents from 
time to time and the sales of tickets or tokens modified and 
later correspondingly increased, and the plaintiff was per¬ 
mitted and required for a portion of the time to collect 
extra for each transfer issued at the time of issuance; that 
at the time said contract was made it was contemplated that 
the conductors on said cars, collecting and receiving fares 
under said contract whether in cash, tickets, identifi- 
5 cation checks or otherwise, would turn all such col¬ 
lections over to the plaintiff who would account there¬ 
for to the defendant company but in actual practice being 
more convenient to all parties, the conductors doing the 
collecting being actual employees of the defendant company 
and making through runs on their trains over other sections 
of the defendant’s road in Maryland and having to account 
to the defendant for such collections as well, by tacit con¬ 
sent of both parties the practice arose of the defendant com¬ 
pany receiving from its conductors all reports and evidences 
of collections received bv them under the terms of said 
agreement, who instead of turning the same over to the 
plaintiff directly turned the same over to the defendant who 
reported the results in detail to the plaintiff, and said de¬ 
fendant thereafter accounted monthly to the plaintiff for 
such receipts and thereby the defendant agreed to so ac¬ 
count and pay over all such receipts to the plaintiff until the 
dispute hereinafter mentioned arose, that no dispute or mis¬ 
understanding did arise between the parties so long as the 
annual receipts of the plaintiff ascertained as provided in 
said contract did not exceed in the aggregate Fifty Thou¬ 
sand Dollars ($50,000) and so long as the fares in force 
at the date of said contract were not changed but during the 
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year 1917 such fross receipts did exceed Fifty Thousand 
Dollars ($50,000.00) and about the same time the rates of 
fare were increased as aforesaid, and at once a dispute 
arose between the parties as to the true construction of 
said clause as well as certain other clauses in said agree¬ 
ment, the plaintiff contending that the said Annapolis com¬ 
pany should continue to pay three-fourths (%0 ^ cent 

for each non-cash passenger carried in each year until the 
aggregate for that year actually reached said Fifty Thou¬ 
sand Dollars ($50,000.00) and that only on each non-cash 
passenger thereafter carried during a period of one calen¬ 
dar year should there be an abatement of the theee- 
6 fourths (%0 of a cent per passenger; thereafter the 
defendant should collect and pay to the plaintiff the 
legal rates of fare within the District of Columbia until 
the receipts from passengers thereafter carried in any cal¬ 
endar year should exceed the sum of Seventy Thousand 
Dollars ($70,000), whereupon and thereafter the defendant 
should pay to the plaintiff only four (4) cents per passen¬ 
ger; furthermore that the plaintiff was entitled to the en¬ 
tire proceeds for all transfers collected by it for transfers 
issued to it for use within Washington on the cars of the 
defendant company without accounting for them further 
than at the rates specified in said contracts as aforesaid and 
that the defendant should account to and pay over to plain¬ 
tiff all amounts collectible for all tranfers issued by the 
defendant thereunder for use on the cars of the plaintiff; 
while the defendant insisted that not until the end of each 
year could it finally ascertain the rates of fare the plaintiff 
was entitled to retain for that entire year, that in like man¬ 
ner after the rates for cash fares and tickets were raised 
and charges for transfers authorized, the defendant in¬ 
sisted that in ascertaining the annual receipts the formula 
prescribed in said contract should no longer control, but 
that in addition to the cash fares counted at their face value 
tickets and transfers should be counted at the rates at 
which they were actually sold, while at the same time con¬ 
tending that when an excess of Seventy Thousand Dollars 
($70,000) per annum had been reached in any one year, the 
plaintiff should be restricted to but four (4) cents per pi^s- 
senger though it was apparent that each of said increas ^ 
of fare had been granted the plaintiff to meet its increased 
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general operating expenses which under said contract it 
was to bear, and further that the defendant was entitled to 
all or a part at least of the revenues derived from the 
charges authorized for transfers, as aforesaid, in addition 
to having them accounted for at the rates applicable 

7 under rules 1 and 2 aforesaid, and the plaintiff says 
that the parties being unable to agree on these and 

certain other points aforesaid not essential to be here 
stated, the plaintiff and defendant pursuant to the provi¬ 
sions of section 15 of said contract, their said differences 
aforesaid, so in dispute, were submitted to three arbitrators, 
to-wit: Joseph C. France, Esq., W. Gwynn Gardiner Esq. 
and Hon. Orion M. Barber, selected in the manner therein 
provided, except that it was agreed that said arbitrators 
should only construe the said contracts and decide the appli¬ 
cable rules and that the parties themselves would by apply¬ 
ing these rules to the actual receipts in cash, tickets, identi¬ 
fication checks, transfers, etc., and as to which there was no 
dispute, ascertain the results and settle accordingly, and 
that under the agreement aforesaid the decision of a major¬ 
ity of the board so selected should be final and binding upon 
the said parties and the plaintiff says that thereafter, to-wit, 
between the 18th day of January, 1923, and the 26th day of 
January, 1923, and on various days between said dates the 
said arbitrators met mth the parties aforesaid and their 
counsel and heard all of the evidence presented by the said 
parties and the argument of counsel and on the 19th day of 
April, 1924, rendered their award in writing, whereby it 
was by them adjudged and awarded among other things 
that the applicable rule of accounting for cash receipts, 
tickets, and identification checks and transfers were as 
follows: 

‘‘That if at the end of any calendar year the net re¬ 
ceipts—that is, the cash fares, computed at the amount re¬ 
ceived therefor plus tickets and identification checks com¬ 
puted at four and one-fourth (4^4^^) cents each aggregate 
Fifty Thousand Dollars ($50,000.) for the year, the defend¬ 
ant company in such accounting for that year cannot be 
charged with three-fourths (%) of a cent in addition 

8 for each or any identification check, and if the net 
receipts so computed do not amount to Fifty Thou¬ 
sand Dollars ($50,000.) for any year, that the defendant 
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must pay in the final settlement for that year, if not already 
paid on account of monthly settlements, three-fourths (%^) 
of a cent, for such a number of tickets and identification 
checks as will raise the amount to Fifty Thousand Dollars 
($50,000.) for such year, and that the total receipts for the 
year 1917 requires the application of this rule in the final 
accounting for that year’’, which rule will hereafter be 
referred to as Rule 1; and they further found in respect 
to the provision of Article 9 of said agreement which pro¬ 
vides “when and so long as” the receipts of the Washing¬ 
ton Company from such passenger traffic amounts to 
Seventy Thousand Dollars ($70,000.) per annum, after de¬ 
ductions in this paragraph hereinbefore provided, and 
which they thereby determined meant the three-fourths of 
a cent for ticket and check, plaintiff should pay the An¬ 
napolis Company out of any excess of its receipts above 
Seventy Thousand Dollars ($70,000.) net to it, such amount 
as shall be in excess of four cents for each passenger car¬ 
ried by the plaintiff on the defendant’s cars, from a point 
in the District of Columbia to a point in Maryland and 
vice versa, and that for the purposes of determining such 
excess, tickets and identification checks should be valued at 
four and one-sixth (4-1/6) cents each, meant that such ex¬ 
cess should be determined in the following manner: Mul¬ 
tiply four and one-sixth cents (the value fixed in the con¬ 
tract as the value to be given to each ticket and identifica¬ 
tion check for the purpose of ascertaining the excess) by 
the number representing such tickets and identification 
checks. To the product thus obtained add the amount re¬ 
ceived for cash fares during the year. The resulting sum 
will be the annual receipts for the purpose of a final ac¬ 
counting for the year in cases where the total 
9 amounts of receipts so computed is Seventy Thou¬ 
sand Dollars ($70,000.) or more. Then to ascertain 
the excess multiply four (4) cents (the rate in such case 
fixed in the contract for carrying each passenger) by the 
total number of passengers carried during the year whether 
paying by cash, tickets or identification check; then deduct 
the amount thus obtained from the total annual receipts 
ascertained in the manner last above pointed out and the 
remainder, if any, will be the excess for that year, which 
the defendant would be entitled to receive in the accounting 
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for that year, and further found that the total revenues 
for the year 1918 required the application of this rule here¬ 


inafter called Rule 2. 


And the said arbitrators further 


found in respect to said transfers that the identification 
checks mentioned in the said contract are what are com- 


monlv known as transfers and that while under the contract 
transfers were to be issued without charge to passengers 
in all cases mentioned in said contract, yet that the order 
made by the Public Utilities Commission of the District 
authorizing charges therefor applied to such transfers, and 
that the plaintiff company by virtue of such orders is en¬ 
titled to charge and receive two (2), cents for transfers 
in all the cases mentioned and is not required to ])ay or 
account to the defendant company for any of the moneys 
received therefor, and that the plaintiff company was en¬ 
titled to the entire revenue received from transfers with¬ 


out affecting the other accounting between the plaintiff and 
the defendant, all of which will a])pear from a coj)y of said 
award now to the court here shown and the said ])laintiff 
shows that said award constitutes an award as to the true 


construction to be placed on said contract not only for the 
years 1917 and 1918, but for all years subsequent thereto 
that it has accepted said aAvard though in many important 
respects it was adverse to the contentions of the 
10 plaintiff and has offered and is willing to abide by 
and peform the same, and to apply the rules as 
thereby construed to the transactions and accounts arising 
and existing between said plaintiff*and defendant not only 
to the years 1917 and 1918, but to all subsequent years, and 
it thereby became and was the duty of the defendant to so 
apply and comply with said award and the plaintiff says that 
the total revenues arising under said contract for the years 
1919, 1920, 1921 requires the application of Rules 1 and 2 
above mentioned and that for the years 1922, 1928 and 
1924 for application of Rule 1, and that applying said rules 
to the receipts of the defendant thereunder the said de¬ 
fendant is now indebted to the said plaintiff by reason 
thereof in the sum of One hundred thirtv-four thousand 
nine hundred eighty-one Dollars and thirty-eight cents 
($134,981.38) with interest in the amounts specified in the 
bill of particulars herewith filed, marked Exhibit 2, to wit 
$32,585.46, to the damage of the said plaintiff of Two hun- 



dred and seventy-five thousand DcUars ($275,000.) besides 
costs, and therefore it brings its suit 


******* 


S. R. BOWEN, 

JNO. S. BARBOUR, 
Attorneys for Plaintiff. 

******* 


Exhibit 2. 

Washington, I). C., May 20, 1925. 

Washington, Baltimore & Annapolis Elec. Railroad Com¬ 
pany, Baltimore, Md., to Washington Railway and Elec¬ 
tric Company, Fourteenth and C Streets N. W., Dr. 

Job No. —. Voucher No. —. Sales Slip No. —. 


11 

Charges for 

Passenger Trafjie Carr 

led. 




Payments in 

ade on account 



of such chai-fjes. 


1917 


. $51,549.44 

$62,916 

60 

1918 


. 90,590.41 

76,893, 

,18 


Subtotal . 

.‘ 142,139.85 

139,809. 

78 

1919 


. 97,689.86 

79,617. 

33 

1920 


. 103,918.15 

58,852. 

43 

1921 


. 88,619.97 

48,973 

92 

1922 


. 80,916.44 

44,840. 

54 

1923 


. 77,069.90 

43,292. 

72 

1924 


. 66,230.60 

106,216. 

67 


Subtotal. 

. 514,444.92 

381,793. 

61 


Grand total . . . 

. $656,584.77 

$521,603. 

39 

Leaving balance due . 


$134,981. 

38 
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The above includes the amount due under 
the AWARD for the years 1917 and 1918, and also 
the amounts due after applying the principles 
and formula prescribed in said award to the 
years 1919-1924, inclusive, all as contained in 
Count No. 2 of the Declaration which this ac¬ 
companies. 

Interest . 32,585 46 

Plea. 

Filed August 3, 1925. 

**«**•• 

For plea to the second count contained in plaintiff’s 
declaration, when defendant is hereinafter used in this 
plea it means not only the present company, but its prede¬ 
cessor in title, the defendant admits that the plaintiff was 
and is a street car company organized and existing under 
certain Acts of Congress, and under and pursuant thereto 
the owner of certain franchises to operate lines of street 
railway over certain streets in the District of Columbia, 
and over its private rights of way therein, to-wit, 
12 over its private right of way from or at the point of 
connection of tracks of plaintiff and defendant at the 
District of Columbia line to 15th and H Streets, N. E. and 
thence along said H Street and New York Avenue to 15th 
Street, N. W., and over the streets of said city from or at 
the point of connection of tracks of plaintiff and defendant 
at the District of Columbia line to 15th and H Streets, N. E. 
and thence along said H Street and New York Avenue to 
12th Street, N. W., and had pursuant to said franchise and 
Acts constructed over said private right of way and streets, 
railway tracks for the operation thereon of electric railwav 
cars, and that the cars of defendant were being operated 
over said tracks by means of electric energ\^ furnished by 
the plaintiff, and were and are carrying freight and passen¬ 
gers over said lines for hire; and defendant further admits 
that it is a corporation organized under the laws of the 
Sate of Maryland and the owner of a certain line of electric 
railway in said State and operating cars for carrying freight 
and passengers for hire from the cities of Baltimore and 
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Annapolis in the State of ^larylai 'l, to the line separating- 
said State from the District of Columbia. Defendant fur¬ 
ther admits that on the 15th day of April, 1907, it entered 
into a contract or operating agreement in writing with the 
plaintiff herein for the purpose of enabling defendant’s 
tracks to be physically connected with the tracks of the 
plaintiff at the District line, so that the defendant could 
have its cars for carrying freight and passengers operated 
into the said District of Columbia over the tracks of the 
plaintiff under its franchise. Defendant admits that under 
said contract or operating agreement, it was for a valuable 
consideration provided that the tracks of the plaintiff and 
defendant should be connected at the District line, and the 
plaintiff agreed to receive at said point the defend- 

13 ant’s cars and to move and operate and transport 
such cars in both directions between the point of 

such connection and the corner of 15th and H Streets, N. E. 
in the City of Washington, upon certain terms and condi¬ 
tions which were fully set out in the contract of April 15th, 
1907. The defendant further admits that under the terms 
of said contract, all passengers on the cars of the defendant 
company bound to 15th and H Streets, N. E. were to receive 
identification checks from the plaintiff, good for a continu¬ 
ous ride upon the cars of the plaintiff company from 15th 
and H Streets, N. E. and to entitle such passengers to the 
privileges that were at the time enjoyed by passengers of 
the plaintiff company, and in a like manner all passengers 
on the cars of the plaintiff to 15th and H Streets, N. E. were 
to be transferred to the cars of the defendant company 
at said point, and furnished by the plaintiff company with 
identification checks, good for a ride to the District line on 
the cars of the defendant company; and defendant further 
admits that the plaintiff, under the terms of said contract, 
was to collect from passengers on the cars of the defendant 
company, such cash fares, tickets, identification checks, or 
other evidence of the right of a passenger to ride, as the 
plaintiff company might be legally entitled to collect from 
passengers on its own cars from 15th and H Streets, N. E. 
to the District line. Defendant also admits that under said 
contract all cash fares, identification checks, or other evi¬ 
dence of the right of a passenger to ride, collected by the 
plaintiff company on the cars of the defendant, were to be 
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retained by and be the property of the plaintiff company, 
and in accounting to the defendant for the receipts from 
passengers carried on its cars to a point in Maryland from 
a point in the District of Columbia, and from a point in 
Maryland to a point in the District of Columbia, for the 
purpose of fixing the annual amount of receipts, 

14 should be given values as follows: Cash fares at the 
amount received, and each ticket, identification 

check, or other evidence of the right of a passenger to ride, 
at 4^4 cents. Defendant also admits that as compensation 
for the operation of the cars of the defendant company by 
the plaintiff, said contract provided that the defendant 
should pay to the plaintiff for each and every passenger 
transported in said cars and paying for such transportation 
with a ticket, identification check or other evidence of the 
right of a passenger to ride, % of one cent in addition to 
the fare received and retained by the plaintiff company 
from the passengers on said cars, subject, however, to the 
following reduction, to-wit, only and so long as the receipts 
of the plaintiff company shall amount to $50,000 per year, 
the defendant should no longer be required to pay to the 
plaintiff said % of one cent per passenger traveling on a 
ticket, identification check or other evidence of the right of 
a passenger to ride, except insofar as might be necessary 
to make up the said $50,000. Defendant also admits that 
said contract provided that so long as the receipts of the 
plaintiff company from passenger traffic should amount to 
$70,000 per year after certain deductions provided in said 
contract, the plaintiff should pay the defendant out of any 
excess of its receipts above the said $70,000 such amount 
as might be in excess of 4 cents for each passenger carried 
by the plaintiff company on the cars of the defendant com¬ 
pany from a point in the District of Columbia to a point in 
the State of Maryland, or vice versa, it being expressly 
stipulated that for the purpose of arriving at such excess, 
tickets, identification checks, or other evidence of the right 
of a passenger to ride, except free passes, were to be given 
a value of 4% cents, with a further proviso that in the event 
of a voluntary or compulsory reduction of fares by 

15 the plaintiff company for transportation of passen¬ 
gers then there should be a corresponding reduction 

equal to such percent reduction in fares in calculating fare 
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values, but the defendant, for a full and more accurate 
statement of the provisions of said contract and for a 
proper construction of each and every provision thereof, 
and the contract as a whole, refers the Court to the copy 
of said contract attached to plaintiff’s declaration. De¬ 
fendant also admits that at the time said contract was made 
effective the cash fare over said part of said railroad in 
the District of Columbia was 5 cents. Tickets were sold 
at 6 for 25 cents, or at the rate of 4% cents each and trans¬ 
fers were issued on all cash fares and tickets without fur¬ 
ther charg:e. That subsequent thereto be^innin^ in Octo¬ 
ber, 1918, tickets were abolished and subsequently the cash 
fare was increased above the rate of 5 cents from time to 
time and the sales of tickets or tokens modified and later 
increased and the plaintiff was permitted and required for 
a portion of the time to collect extra for each transfer 
issued at the time of issuance. Defendant also admits that 
at the time said contract was entered into, it was contem¬ 
plated that the conductors on said cars would turn all col¬ 
lections of cash, tickets, identification checks, or otherwise, 
over to the plaintiff, who would account therefor to the 
defendant, but in actual practice it being more convenient 
to all parties, by mutual consent the practice arose of the 
defendant company receiving from its conductors all re¬ 
ports and collections received by them under the terms of 
said agreement, who turned them over to the defendant and 
that thereafter the defendant accounted monthly to the 
plaintiff for such receipts, and that the defendant did ac¬ 
count and pay over to the plaintiff all of such fares, tickets, 
identification checks, or otherwise, as under the con- 
16 tract the plaintiff might be lawfully entitled to. De¬ 
fendant denies that no dispute or misunderstanding 
arose between the parties so long as the annual receipts 
of the plaintiff, ascertained as provided in said contract, 
did not exceed $50,000 and so long as the fares in force at 
date of said contract were not changed, but on the con¬ 
trary avers that in the year 1915, a dispute arose between 
the plaintiff and defendant as to the pa\Tnent by defendant 
to the plaintiff of a greater compensation on freight hauled 
over the line of the plaintiff, and as to whether or not the 
defendant should pay a portion of the amount paid by the 
plaintiff for traffic officers at certain street intersections. 
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and thereafter, in the year 1917, a further dispute arose 
between the parties as to the method provided by the said 
contract for arriving at whether or not the gross receipts 
exceeded $50,000 per annum, and that no controversy or dis¬ 
pute arose between the parties as to what rates per pas¬ 
senger should be paid by the defendant to the plaintiff 
until after the matters in dispute had been submitted to 
arbitration, as hereinafter set forth, and the defendant 
further avers that it was not until after the arbitrators had 
met, that any claim was made by the plaintiff that it was 
entitled to more tlian cents per non-cash passenger. 
Defendant further admits that the plaintiff contended it 
was entitled to receive % of a cent for each non-cash pas¬ 
senger carried in each year until the aggregate for that 
year actually reached $50,000 and that only on each non¬ 
cash passenger thereafter carried during the balance of 
one calendar year should there be an abatement of the % 
of one cent per passenger, and that thereafter the defend¬ 
ant should account to the plaintiff on the basis of the rates 
mentioned in the contract, to-wit, 4Vt cents on non-cash 
passengers within the District of Columbia, until 
17 the receipts from passengers thereafter carried in 
any calendar year should exceed the sum of $70,000, 
whereupon and thereafter the defendant should pay to the 
plaintiff only 4 cents per passenger, and furthermore 
that the plaintiff was entitled to the entire proceeds of all 
transfers collected by it for transfers issued to it for use 
vdthin Washington on the cars of the defendant company, 
without accounting for them further than at the rates speci¬ 
fied in said contract, and that the defendant should account 
to and pay over to the plaintiff all accounts collectible for all 
transfers issued by the defendant thereunder for use on 
the cars of the plaintiff. Defendant further admits that 
it contended that not until the end of each 12-month period, 
starting with the beginning of the operation of the defend¬ 
ant’s cars over the plaintiff’s tracks, could be finally ascer¬ 
tained the amount the plaintiff was entitled to retain for 
that entire period; and the defendant further admits that 
the parties being unable to agree, the differences and dis¬ 
putes between them were, under the provisions of Section 
15 of said operating agreement, submitted to three arbi¬ 
trators, to-wit, Joseph C. France, W. Gwynn Gardiner and 
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Orion ^I. Barber, who were designated to hear both sides 
and determine the issues. Defendant further admits that 
it was agreed between the parties that the arbitrators 
should construe the said agreement and decide the appli¬ 
cable rules, and also apply said construction to the facts 
and figures found by them, but in order to lighten the bur¬ 
den of arbitration and expedite the findings of the Board, 
it was informally agreed that the parties themselves could 
no doubt determine the results in figures if the principles 
were laid down for them by the arbitrators. The defendant 
also admits that it was agreed that the decision of a major¬ 
ity of the Board so selected should be binding on 
18 the parties, according to the terms of the agreement 
of arbitration hereinafter referred to, and that there¬ 
after, to-wit, during the month of January, 1923, the said 
arbitrators met with the parties aforesaid and their counsel, 
and heard all of the evidence presented by the parties, and 
the argument of counsel, and that on the 19th day of April, 
1924, said Board rendered its award in writing, a portion 
of which is as follows: 

‘‘We find that if at the end of any calendar year the net 
receipts, that is, the cash fares computed at the amount 
received therefor plus tickets and identification checks 
computed at 4Vi cents each, aggregate $50,000 for the year, 
the Annapolis Company in such accounting for that year 
cannot be charged with three-fourths of a cent in addition 
for each or any ticket or identification check. If the net 
receipts so computed do not amount to $50,000 for any 
calendar year, the Annapolis Company must pay in the 
final settlement for that year, if not already paid on account 
of monthly settlements, three-fourths of a cent for such a 
number of tickets and identification checks as will raise the 
amount to $50,000 for the year. 

The total revenue for the calendar year 1917 requires 
the application of this rule in the final accounting for that 
year. 

Article 9 also provides “when and so long as” the re¬ 
ceipts of the Washington Company for such passenger 
traffic amounts to $70,000 per annum, “after deductions in 
this paragraph hereinbefore provided” (which we think 
means the three-fourths of a cent per ticket and check) 
the Washington Company shall pay the Annapolis Com- 
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paiiy out of any excess of its receipts above $70,000 net 
to it, such amount as shall be in excess of four cents for 
each passenger carried by the Washington Company on 
the Annapolis Company’s cars from a point within the 
District to a point in Maryland and vice versa. For the 
purpose of determining such excess, tickets and identifica¬ 
tion checks shall be valued at 4 1/6 cents each. 

This provision means that the excess shall be determined 
in the following manner: 

IMultiply 4 1/6 cents (the value fixed in the contract as 
the value to be given to each ticket and identification check 
for the purpose of ascertaining the excess) by the number 
representing such tickets and identification checks. To the 
product thus obtained add the amount received for cash 
fares during the year. The resulting sum will be the annual 
receipts for the purpose of a final accounting for the year 
in cases where the total amount of receipts so computed is 
$70,000 or more. 

Then to ascertain the excess mutiply 4 cents (the rate in 
such case fixed in the contract for carrying each 
19 passenger) by the total number of passengers car¬ 
ried during the year, whether paying by cash, ticket 
or identification check; then deduct the amount thus ob¬ 
tained from the total annual receipts ascertained in the 
manner last above pointed out and the remainder if any, 
will be the excess for that year which the Annapolis Com¬ 
pany will be entitled to receive from the Washington Com¬ 
pany in the accounting for the year. 

The total revenue for the calendar year 1918 required the 
application of this rule in the final accounting for that 
year.” 

Defendant also admits that the said arbitrators further 
found in respect to said transfers that the identification 
checks mentioned in the said contract are what are com¬ 
monly known as transfers, and that while under the con¬ 
tract transfers were to be issued without charge to passen¬ 
gers in all cases mentioned in said contract, yet the order 
made by the Public Utilities Commission of the District 
of Columbia authorizing charges therefor, applied to such 
transfers, and that the plaintiff company, by virtue of such 

2—4700a 


18 


W. R. & E. CO. VS. W., B. & A. E. R. R. CO. 


orders, is entitled to cliar^e and receive 2 cents for trans¬ 
fers in all the cases mentioned, and is not required to pay 
or account to the defendant company of any of the moneys 
received therefrom, and that the })laintitf company was en¬ 
titled to the entire revenue received from transfers, but the 
defendant denies that it agreed to al)ide or be bound by the 
findings of the arbitrators with respect to the dispute re- 
garding the receipts derived from the issuance of transfers. 
The defendant further admits that the findings of the Board 
of Arbitration constitute a true award for the year 1917, 
and for the year 1918 also, except for the fact that the 
Board failed to consider the effect of the order of the 
Public Utilities Commission of the District of Columbia, 
abolishing the use of tickets within said District, and that 
because of the failure of said Board to consider the aboli¬ 
tion of tickets, its findings for the year 1918 cannot be 
correctly, e(iuital)ly or intelligently applied to the 
20 figures and receii)ts for said year; and defendant 
denies that i)laintiff has accepted said award, and 
denies plaintiff* was and is willing to abide by and ])erform 
the same, and defendant denies each and every other allega¬ 
tion contained in the second count of plaintitf’s declara¬ 
tion. 

For further plea to the second count of plaintiff’s dec¬ 
laration, defendant says that it is a corporation organized 
and existing under and by virtue of the laws of the State 
of Maryland, the successor by purchase of the assets of the 
Washington, Baltimore and Annapolis Filectric Railway 
Company, a Maryland cor})oration. That it maintains an 
office at 12th and New York Avenue N. W. in the Citv of 
Washington, District of ('Olumbia, and that on and before 
the 15th day of April, RIOT, defendant’s ])redecessor in in¬ 
terest, the Washington, Baltimore and Annai)olis Flectric 
Railway Company, was constructing an interurban electric 
railway to be o})erated between Anna])olis, Baltimore and 
Washington. That at the same time the ])laintiff was the 
owner and operator of a suburban electric railway line lead¬ 
ing from 15th and 11 Streets, N. F. to the District line, wliich 
was on a private right of way. The ])redecessor of defendant 
company, desiring to have its cars operated to a point in¬ 
side the city of Washington, and believing that the inter¬ 
section of 15th and 11 Streets, N. E. was sulliciently near the 
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center of the city to meet its purposes, entered into the 
contract or operating agreement of April 15,1907, x>ursuant 
to which its interurban cars were operated from the Dis¬ 
trict line to 15th and H Streets, N. E. over the tracks and 
along the right of way of the ])laintitT. Thereafter, to-wit, 
on February 5th, 1909, a sup])lemental contract was entered 
into between the plaintiff and defendant, under the terms 
of which the cars of the defendant com})any were to be 
operated further down town, to-wit, 15th Street and 
21 New York Avenue, N. W., as will more fully appear 
from a copy which is herewith attached and to the 
Court shown. As a consideration for the extension of the 
agreement to o])erate defendant \s cars from 15th and 11 
Streets, N. E. further down town to 15tli Street and 
New York Avenue, N. W., the defendant eom])any agreed 
to and did pay tlie cost, amounting to about $1S(),()(H) wliieli 
was exx)ended in the adaptation and strengthening of the 
tracks of the plaintiff com])any, which amount was ap¬ 
proximately 30 per cent of the cost of the line if new, not¬ 
withstanding the fact that the traffic of the defendant com¬ 
pany over said tracks, measured in terms of wheelage, 
amounts to only about 9 per cent of the total wheelage. 
In the year 1915 a dis])ute arose between tlie jdaintiff and 
defendant as to the j)ayment by defendant to tlie plaintiff 
of a greater compensation on freight hauled over the line 
of the ])laintiff, and as to whether or not the defendant 
should pay a portion of the amount jiaid by the ])laintiff 
for traffic officers at certain street intersections, and there¬ 
after, in the year 1917, a further dispute arose between the 
parties as to the method provided liy the said contract for 
arriving at whether or not the gross recei])ts exceeded $50,- 
000 per annum, and that no controversy arose between the 
parties as to what rates ])er ])assenger sliould be paid by 
the defendant to the ])laintift' until after the matters in 
dispute had been submitted to arbitration, as hereinafter 
set forth. On July 7, 1919, an agreement was entered into 
between the ])laintiff and defendant, as will more fully 
apxiear from a copy hereto attached and to the Court shown, 
under the terms of which the ])laintiff—the AVashington 
Railway & Electric Company—nominated Frank J. Hogan 
as one of the arbitrators, and the defendant—the Wash¬ 
ington, Baltimore and Annapolis Electric Railroad Com- 
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pniiy—iioiniimted Jos(‘j)li Frai: *0 as another arbitrator. 

It was further agreed that the (inestions submitted to 
22 the Board of Arbitration and tliereafter decided 
by said Hoard slionld be tinal and binding; nj)on the 
parties hereto, witli the exception of the questions submitted 
with regard to an accountini^ of tlie 2 cent charge for 
transt(‘rs issued ])y tlie partii‘s luu'eto pursuant to the 
authorization of tlie Public Utilities Commission of the 
District of Columbia. F rom and after the nomination of 
these individuals, they were unable to hold a meetin*? or 
agree upon the selection of a third arbitrator, and there¬ 
after on July 17, 1922, siqiplemental agreement was entered 
into between the ])arties, as will more fully appear from a 
copy hereto attached and to the (V)urt shown, under the 
terms of which Frank J. Hogan, who never (jualitied and 
who j>erformed no service whatsoever in connection with 
his designation as an arbitrator of said dis])ute, withdrew 
from said designation, and \V. (iwynn (lardiner was sub¬ 
stituted to act in Ids stead. Fxce])t for the substitution 
referred to, the ])rovisions of the arbitration agreement 
of July 7, 1919, remained un(*hanged. Thereafter during 
the month of January, 192J, the arbitrators designated by 
the parties hereto having selected a third arbitrator, to- 
wit, Judge Orion M. Barber, completing the Board, took 
evidence and heard arguments, and thereafter on the 19th 
day of April, 1924, the award of said Board of Arbitration 
was published, as will more fully a])pear from a copy of 
said award which is hereto attached and to the Courf 
shown. In order to relieve the arbitrators from burden¬ 


some detail and to ])romote a s])eedy determination of the 
issues, it was suggested by the ]>arties at the hearing that 
if the Board would determine principles and applicable 
rules, the parties themselves no doubt could get together 
and agree on the a])i)lication of said principles and rules to 
the figures involved. As will appear from the agreement 
of Arbitration of July 7, 1919, and the award of the 
23 Arbitration Board of A])ril 19, 1924, one of the ques¬ 
tions submitted was—what amount if any was pay¬ 
able by the defendant herein to the plaintiff, for traffic han¬ 
dled in the years 1917 and 1918, and on what basis and for 
what period should the same be calculated and awarded— 
which limited the finding of the Board of Arbitration to 
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the years 1917 and 1918. Under the terms of said award, 
if, at the end of any calendar year, the net receipts, that is, 
the cash fares computed at the amount received tlierefor, 
jdns tickets and identification checks com])nted at 4Vi cents 
each, aggre^>*ate $50,000 for the year, tlie defendant com¬ 
pany in such accoimtin^: for that year, cannot he charged 
with % of a cent in addition for eacli or any ticket or identi¬ 
fication check. Tlie ar])itrators liavin.e: found that tlie rate 
for tickets and identification checks, before adjustments on 
account of volume recei])ts, must he 4Vi cents ])lns % of 
one cent, defendant contends that this is the rate at which 
tickets and identification checks should be invoiced and 
were in fact invoiced by ])laintiff in the monthly billinpjs, 
for until the end of the year when the animal acconntin^j^ 
is made, neither the contract nor the award specify any 
means of determining any other rate; tliat said abitrators 
failed to determine and decide the effect of the order of 
the Public Utilities Commission of the District of Columbia 
abolishing the issuance and use of tickets for iiassenger 
transportation within the District of (^olnmbia. The de¬ 
fendant further alleges that it has at all times been ready, 
able and willing to abide bv the award of the Board of 
Arbitration so far as the findings of said award went and 
insofar as it was possible to do so and according to the 


terms of the arbitration agreement, and tins defendant 
offered and desired to have the arbitrators am])lify and 
clarify their award so as to make it ])ossible to a])]>ly 
24 the ])rinciples thereof to the figures for the years 
1917 and 1918, but the plaintiff objected and took the 
position that no am])lification or clarification of the award 
was necessary. That jdaintiff’ has for years, to-wit, fron. 
1908 until May, 1924, rendered regular monthly statements 
of account or invoices to the defendant for passenger traffic 
carried over the tracks of ])laintiff’s company, and except 
as hereinafter mentioned, defendant has duly and regularly 
paid to the plaintiff the amounts shown to be due in said 
invoices; that i)laintiff is thereby esto])])ed fi-om assert¬ 
ing any different or greater amount than that shown to be 
due from defendant on the invoices referred to, and further¬ 
more plaintiff’ is estopped from asserting any greater 
amount to be due from defendant by reason of the applica¬ 
tion of any new or novel theory of construction of said 
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operating agreement different from that under wliieli the 
bills and invoices were rendered from month to month hv 
the ])laintiff to the defendant as aforesaid; that the inter¬ 
pretation and construction of said operating agreement 
used for fifteen years and more by the plaintiff in sub¬ 
mitting monthly invoices to the defendant was and is the 
same as that contended for by the defendant, and found to 
be correct in the award of the Board of Arbitration; that 
applying the ])rincii)les laid down in said award herein¬ 
above mentioned to the i)eriod from January 1, 1917, to 
^fay 31, 1925, inclusive, the defendant is indebted to the 
plaintiff in the sum of $15,440.92, as will more fully ai)pear 
from the schedule hereto attached, marked Plxhibit “A”, 
and made a part hereof; that defendant has at all 
times been ready, able and willing to pay to the plain¬ 
tiff the amounts shown to be due on said schedule, 
but that plaintiff has at all times refused to acce])t 
said sums in settlement of said controversy, and still 
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Joinder in Issue. 
Filed September 15, 1925. 




The plaintiff joins issue upon the pleas filed by the de¬ 
fendant in the above entitled cause. 

S. R. BROWN, 

JNO. S. BARBOUR, 
Attorneifs for Plaintijf. 

Stipulation. 

Filed March 15, 1926. 

**«*«*« 

Come now the plaintiff and defendant in the above en¬ 
titled cause, by their attorneys of record, and hereby, this 
15th day of ^larch, 1926, at the City of Washington in the 
District of Columbia, stipulate and agree as follows: 




refuses to do so 


roANK J. HOGAN 
NELSON T. HARTSON 
GBO. WEHvlS WILLIAMS 
Attorneys for Defendant 


EXHIBIT "A" SCHEDULE "A" 


SUMMARY OF AMOUNTS BILLED AND/OR CLAIMED BY 
WASHINGTON RAILWAY AND ELECTRIC COMPANY, PLAIN¬ 
TIFF, AND AS COMPUTED BY WASHINGTON, BAL TIMO RE 
& ANNAPOLIS ELECTRIC RAIIROAD COMPANY, DEFEN¬ 
DANT, AND PAYMENTS MADE, FOR PASSENGER TRAFFIC, 
FOR THE CALENDAR YEARS - 1917 to 1924 - 

BOTH INCIU3IVE_ 


YEAR 


NET AMOUNT 


As Com¬ 
puted by 
Defendant 


AS COMPUTED BY PLAINTIFF 
As claimed As shown by As shown by 

by Plaintiff corrected in- original In¬ 
in Ttrhibit voioes render- Yoioes render- 


•»1" of De- 
claration 


ed Defendant ed Defendant 
bv Plaintiff by Plaintiff 


Payments to 
Plaintiff 
bv Defendant 


1917 

51549.44 

51549.44 

62916.60 

56418.40 

62916.60 

1918 

90590.41 

90590.41 

101092.84 

96308.53 

76893.18 

1919 

1 

108471.51 

97669.86 

91803.71 

8596^.28 

79617.33 

1920 

116305.12 

103918.15 

67958.51 

69001.06 

58852.43 

1921 

102331.43 

88619.97 

57330.90 

59169.83 

48973.92 

1922 

86899.64 

80916.44 

53179.86 

61184.65 

44840.54 

1923 

83539.52 

77069.90 

83968.79 

58467.71 

43292.72 

1924 

72800 .24 

66230.60 

75179.75 

50530.85 

106216.67 

712487.31 

656584.77 

593430.96 

537C44.31 

521603.39 



w|=Ain’ton^RaI“r.y i Electric Copny. 
a Corporation, iwppellant, 

VS • 

Washing-ton, Daltiiiiorc and Anndi^dTiS 
^Icctrio i’ailroad Coiripany, a Corporation, 

and 

Wa«hin''ton, Baltimore and Annapolia 
Electric i^ailroad Coiapan:^', a Corporation, 

vs• Appellant, 

Washington Pvailv-ay & Electric Company, 
a Corporation. 
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1. That the plaintiff sliall, and it liereby does, withdraw 
the first count of its declaration filed in this cause and dis¬ 
continue its cause of action stated in said count; 

2. That the defendant shall, and it hereby does, withdraw 
its plea to the first count of the plaintiff’s declaration; 
the exhibit No. 1 with first count shall be treated as exhibit 
No. 1 with 3rd count. 

3. That no question shall be made by either party in this 
case, at any staple thereof, as regards the sufficiency of 
the pleadings; 

4. That both plaintitf and defendant waive trial by jury 
and hereby agree that the case be tried to the Court and 
that the facts be determined bv the Court with the same 
force and effect as if found by a verdict of a jury; 

5. That the Court shall ap])ly his conclusions of 
27 law in the case to the facts found, and give judg¬ 
ment accordingly, subject to the right of either or 
both of the parties to a])])eal to the Court of Appeals; 

6. That this stipulation shall be filed in the cause and 
become part of the record hereof. 

WASHINGTON RAILWAY & 
ELKCTRIC CO., 

HvJNO. S. BARBOUR, 

S. R. BOWEN, 

Attorncifs for Plaintiff. 
WASHINGTON, BALTIMORE & 

ANXA POLlS ELEC’TRIC 
RAILROAD CO., 

Bv FRANK J. HOGAN, 

GEO. WEEMS AVTLLTA^IS, 
NELSON T. HARTSON, 

Aftornerfs for Defendant. 

Memoranda. 

November 20, 1920.—Order remanding cause for re-trial 
—filed. 

April 13, 1927.—Hearing without a jury. 

June 11. 1927.—Memo by Chief Justice, Re: allowance of 
interest—filed. 
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Exceptions of Plaintiff to Findings of Court. 
Filed June 18, 1927. 


Now comes the by its attorneys, and excepts 

to so much of the findings of the Court, and its re- 
28 fusal to grant certain prayers, as follows: 

1. To so much of finding —, reading: 

^‘That until the hearing before the Board of Arbitrators 
held in January, 1923, the plaintiff never made a claim to 
the defendant that non-cash passengers should be paid for 
at the rate of 4-1/6 cents per passenger.” 

2. To all of finding —, reading as follows: 

“Shortly after the beginning of operations in the year 
1908 and continuously since that time, the iVnnapolis Com¬ 
pany issued and sold in large numbers through tickets from 
Baltimore to 'Washington and vice versa for both one-way 
and round-trip transportation. Attached to these tickets 
were coupons issued by the Annapolis (k)mpany ‘on 
account of Washington Railway and Phectric (k)mpany, 
good for one fare on W. R. & K. (^ompany lines in the 
District of Columbia.’ Such tickets with coupons attached 
were sold by the Annapolis Company at a through rate'' 
without regard to the local rate of fare in the District of 
Columbia; that such through rates were filed from time to 
time with the Interstate Commerce Commission as joint 
])assenger tariffs wdth the Washington Company named 
as the participating carrier, and the Washington (’om- 
pany filed its concurrence with the Interstate Commerce 
Commission in the rates fixed by these joint passenger 
tariffs for transportation between Washington, District of 
Columbia, and various points in the State of ^laryland and 
vice versa for both one-way and round-trip transportation. 
Under Joint Passenger Tariff T. C. C. No. 220, effective 
Julv 11, 1920, the one-wav rate of fare between Baltimore 
and Washington was $1.05 and the one-way rate between 
Baltimore and the District line was $1.01, a differential of 
four cents. The round-trip rate between Baltimore and 
Washington was $2.00 and between Baltimore and the Dis¬ 
trict Lino was $1.90. Under Joint Passenger Tariff I. C. C. 
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No. 280, effective October 20, 1924, the one-way rate of fare 
between Baltimore and Washington was $1.24 and the one¬ 
way rate between Baltimore and the District Line was 
$1.21, a differential of three cents. The round-trip rate be¬ 
tween Baltimore and Washington was $2.37 and the round- 
trip rate between Baltimore and the District Line was 
$2.28, a differential of nine cents. From the beginning of 
such sales up to and including December, 1922, the Wash¬ 
ington Company billed the Annapolis Company on the basis 
of 41/4^^ for each ticket sold by the Annapolis Company and 
used for transportation in the District of Columbia, and 
throughout that period the Annapolis Company accepted 
the said bills as correct and paid the same, subject to the 
addition of three-fourths (%) of one (1) cent for each such 
ticket until the total paid by the Annapolis Company in 
any one year reached $50,000, and subject to the reductions 
thereafter as provided in the contract between the com¬ 
panies dated April 15, 1907.’^ 

29 3. To refusal of the Court to find as requested by 

the plaintiff, as follows: 

“That there was never anv modification of the contract 

• 

provision that the Washington Company ‘shall’ collect 
from passengers on the cars such cash fares, tickets, identi¬ 
fication checks or other evidence of the right of a passenger 
to ride as said Washington Company may be legally en¬ 
titled to collect from passengers on its own cars on said 
line from Fifteenth and New York Avenue to the District 
Line, nor of the provision that all cash fares, tickets, iden¬ 
tification checks or other evidence of the right of a passen¬ 
ger to ride so collected by the Washington Company on 
the cars of the Annapolis Company were ‘to be retained 
by and be the property of the Washington Company,’ 
which was the chief compensation to the Washington Com- 
l)any for the services and facilities it was to furnish the 
Annapolis Company under the contract, in consequence of 
which the Annapolis Company must be held to have re¬ 
ceived this cash and these tickets and other evidences of 
the right of passengers to ride as the property of the Wash¬ 
ington Company and is accountable to the Washington 
Company therefor at the rates the Washington Company 
would have been entitled to collect from passengers on its 
own cars,” 


26 


W. R. & E. CO. VS. W., B. & A. E. R. R. CO. 


4. To refusal of the Court to find that the plaintiff was 
entitled to recover the sum of $167,566.84, with interest 
on $1.‘14,981.38 at six per cent, from May 31, 1925, in the 
manner and form as said plaintiff hath in count 2 of its 
declaration complained. 

5. To Refusal of the Court to f^rant Plaintitf’s Praver 
#15. 


JOHN S. BAKHOUR, 

S. R. BOWEN, 

Attorneys for Plaintiff. 


Defendant's Exceptions to the Courtis Findings of Fact. 

Filed June 18, 1927. 

**«*•*# 


Comes now the defendant, by its attorneys, and hereby 
enters its exceptions to the Court’s Findings of Fact as 
follows: 


(1) Defendant excepts to Finding of Fact No. 10 as con¬ 
tained in Plaintiff’s Request to Find, which said 
30 request was found by the Court. 

(2) Defendant excepts to Finding of Fact No. 11 
as contained in Plaintiff’s Re(piest to Find, which said re¬ 
quest was found by the Court. 

(3) Defendant excepts to Finding of Fact No. 13-A as 
found by the Court. 

(4) Defendant excepts to Finding of Fact No. 14-A as 
found by the Court. 

(5) Defendant excepts to the Court’s refusal to find its 
Finding No. 3, as contained in Defendant’s Requests for 
Findings. 

(6) Defendant excepts to the Court’s refusal to find its 

Finding No. 4, as contained in Defendant’s Requests for 
Findings. i 

(7) Defendant excepts to the Court’s refusal to find its 
Finding No. 5, as contained in Defendant’s Requests for 
Findings. 

To each of the foregoing Findings the defendant asks 
that an exception be allowed, and to each of the foregoing 
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Requests of the Defendant to Find, which were refused by 
tlie Court, the defendant asks the Court for an exception. 


GFO. WEEMS WILLIAMS, 
NELSON T. HARTSON, 
FRANK J. HOGAN, 

Attorneys for Defendant. 

June 15, 1927. 


ol Sui)reme Court of the District of Columbia. 

0 

Saturday, June 18th, 1927. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice, presiding. 

«***##• 


Come again the parties hereto by their respective attor¬ 
neys of record and the Court having considered this cause, 
heretofore submitted on a trial before the Court without 
a jury, pursuant to the stipulation filed herein, finds the 
issues in favor of the plaintiff, and that the money payable 
by defendant to plaintiff’ by reason of the premises, is the 
sum of One hundred forty-three thousand. One hundred 
seventy-five and 71/100 Dollars ($143,175.71) with interest 
thereon at six per centum (6%) from the 1st day of Feb¬ 
ruary, 1925. 

Wherefore, it is considered, that plaintiff recover of de¬ 
fendant, the sum of One hundred forty-three thousand. 
One Hundred seventy-five and 71/100 Dollars ($143,175.71) 
with interest at six ])er centum (O^J ) thereon from the 1st 
day of February, 1925, together with costs of suit to be 
taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant by its at¬ 
torneys of record, in open court, notes an appeal to the 
Court of Appeals; whereupon, the maximum of an under¬ 
taking for costs is hereby fixed in the sum of One hundred 
Dollars, with leave to deposit the sum of Fifty Dollars with 
the clerk, in lieu thereof. 

From the foregoing judgment, the plaintiff by his attor¬ 
neys of record, in open court, notes an appeal to the Court 
of Appeals; whereupon, the maximum of an undertaking 
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for costs is hereby fixed in the sum of One hundred Dollars, 
with leave to deposit the sum of Fifty Dollars with the 
clerk, in lieu thereof. 

32 Memoranda. 

July 12, 1927.—Plaintitf’s undertaking on appeal a])- 
proved and filed. $50 deposited for costs on appeal 
(ITogan) for Defendant. 

Stipulation as to Bill of'Exceptions. 

Filed July 12, 1927. 

**##### 


In order to save time and unnecessary labor on the j)art 
of the Court and counsel, and to save needless expense to 
the parties, it is hereby stipulated by and between the 
Washington, Baltimore and Annapolis Flectric Railroad 
Company, the defendant in the above entitled cause, and 
the Washington Railway & Electric Company, ])laintitT, 
both of the parties to this stipulation having appealed to 
the Court of Appeals from the rulings of the Chief Justice 
presiding in said cause in the Supreme Court of the Dis¬ 
trict of Columbia, that the narrative of the evidence, rul¬ 
ings and proceedings contained in the Bill of Plxceptions 
which shall be filed in the cause upon the appeal of the de¬ 
fendant, the Washington, Baltimore and Annapolis Electric 
Railroad Company, shall contain, also, all the evidence and 
proceedings in the case necessary to explain the rulings 
upon the issues and the questions involved in the appeal 
by the plaintiff, the Washington Railway & Electric Com¬ 
pany, so much of the contents of said Bill of Exceptions 
in the appeal of the defendant as shall be inserted therein 
at the request of the plaintiff, Washington Railway & 
Electric Company, being so indicated; and that the said 
Bill of Exceptions so filed by the defendant in connection 
with its appeal shall be considered as, also, the Bill of Ex¬ 
ceptions of the Washington Railway & Electric Company 
in support of its appeal, with like effect as if a dupli- 
33 cate thereof had been filed in the case as a Bill of 
Exceptions on behalf of the said' plaintiff and the 
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transcript thereof had been filed and printed in the Court 
of Appeals as its Bill of Exceptions. 

FRANK J. HOGAN, 

NELSON T. HARTSON, 

GEO. WEEMS WILLIAMS, 

Attorneys for Defendant, 
JNO. S. BARBOUR, 

S. R. BOWEN, 

Attorneys for Plaintiff. 

Plaintiff *s Assignments of Error. 

Filed July 12, 1927. 

**•*««* 

Now comes the plaintiff, Washington Railway and Elec¬ 
tric Company, by its counsel, and assigns the following 
errors by the Court. 

1. The Court erred in admitting in testimony the evi¬ 
dence of the witness Groggon, and the exhibits therewith 
presented, showing the I. C. C. tariff one way and round 
trip between Baltimore and Washington, and the Maryland 
Commission Tariff between Baltimore and the District Line. 

2. The Court erred in refusing the plaintiff’s prayers 
for finding No. 13, and in substituting therefor the Court’s 
finding No. 13-A. 

3. The Court erred in refusing the plaintiff’s prayers 
for finding No. 14, and in substituting therefor the Court’s 
finding No. 14-A. 

4. The Court erred in refusing the ])laintiff’s prayer for 
finding No. 15. 

5. The Court erred in granting the defendant’s prayer 

for finding No. 1. 

34 6. The Court erred in granting the defendant’s 

prayer for finding No. 2. 

7. The Court erred in not awarding it interest at the 
rate of six per cent (6%) per annum on the balance shown 
to be due the plaintiff at the end of each year from the first 
day of February, 1919 and each year following, instead 
of allowing it interest on such balance from February first, 
1925, only, until paid. 

JOHN S. BARBOUR & 

S. R. BOWEN, 

Attorneys for Plaintiff. 
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Service of cop\" of foregoing liereby acknowledged this 
12- day of July, 1927. 

FRANK J. HOGAN, 

NELSON T. IIARTSON, 

GEO. WEEMS WILLIAMS, 

Attorneys for Defendant. 

Meniorayidum. 

July 13, 1927.—Plaintiff’s and Defendant’s Bills of Ex 
ceptions filed. 

Defendant's Assignments of Error. 

Filed July 13, 1927. 

#*##*## 

Now comes the defendant, Washington, Baltimore & 
Annapolis Electric Railroad Company, by its counsel, and 
respectfully assigns the following errors by the Court: 

The learned Trial Court erred: 

1. In making finding No. 10 as requested by plaintiff; 

2. In making finding No. 11 as requested by plaintiff; 

3. In making finding No. 13 A of the Court’s motion; 

4. In making finding No. 14 A of the Court’s own 

motion; 

35 5. In refusing to make finding No. 3 as requested 

by the defendant; 

6. In refusing to make finding No. 4 as requested by de¬ 
fendant ; 

7. In refusing to make finding No. 5 as requested by de¬ 
fendant; 

8. In refusing and failing to enter judgment for the plain¬ 
tiff in accordance with the true and lawful interjiretation 
of the contract between plaintiff and defendant bearing 
date April 15, 1907, admitted in evidence as plaintiff’s 
Exhibit No. 1, and in erroneously construing said contract 
as plaintiff requested that it be construed; 

9. In refusing and failing to enter judgment for the ])lain- 
tiff in the amount conceded to be due to the plaintiff from 
defendant by defendant’s plea to the second count of ])lain- 
tiff’s declaration, and in entering judgment for the plain¬ 
tiff in any sum greater than that so conceded. 
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10. In entering judgment for the plaintiff, on the undis- 
})uted facts in evidence, for the sum of $143,175.71, with 
interest at 6 per cent thereon from the 1st day of February, 
1925. 

11. In allowing to the plaintiff any interest on any sum 
from any date prior to the date of the entry of judgment 
herein. 

12. In other respects apparent of record. 

FRANK J. HOGAN, 

NKLSON T. HAKTSON, 

GEORGE WEEMS WILLIAMS, 

Attorneys for Defendant. 

Service of copy of foregoing Defendant’s Assignments 
of Error hereby acknowledged this 13th dav of July, 1927. 

S. R. BOWEN, 

JOHN S. BARBOUR, 
Attorneys for Plaintiff. 

36 Defendant's Designation of Record. 

Filed July 13, 1927. 

**#*#«* 


To the Clerk of the Supreme Court of the District of Colum¬ 
bia: 

« 

Please prepare transcript of record in the above entitled 
cause for filing in the Court of Appeals of the District of 
Columbia and include therein the following: 

1. Title of the cause; 

2. Second count of plaintiff’s declaration (with Exhibit 
No. 2 attached to said declaration, but without Exhibit No. 
1 and without affidavit of merit); 

3. Defendant’s plea to second count of plaintiff’s declara¬ 
tion (with Exhibit A but without affidavit of defense or 
other exhibits consisting of copies of agreements); 

4. Joinder in issue; 

5. Stipulation March 15, 1926, waiving jury trial, etc.; 

6. Memorandum of trial and filing of the Court findings; 

7. Plaintiff’s and defendant’s exceptions thereto; 

8. Judgment; 
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9. Memorandum of noting by plaintiff and defendant, 
respectively, of appeal in open court of fixing of penalty 
of undertaking on appeal, with leave to deposit the sum 
of $50 in lieu thereof, and of a])j)roval and filing of plain¬ 
tiff’s undertaking on appeal and the deposit of $50 by de¬ 
fendant on appeal; 

10. Memorandum showing date of submission of bill of 
exceptions for approval; 

11. Memorandum showing bill of exceptions signed and 
filed; 

12. Assignments of error; 

37 13. Bill of exceptions; 

14. This designation. 

FRANK J. HOGAN, 

NELSON T. HARTSON, 

GEORGE WEEMS WILLIAMS, 

Attorneys for Defendant. 

Washington, D. C., July 13, 1927. 

Acknowledgment of Service. 

Service of the foregoing designation of record acknowl¬ 
edged this 13th dav of Julv, 1927. 

S. R. BOWEN, 

JOHN S. BARBOUR, 
Attorneys for Plaintiff. 

Plaintiff^s Designation of Record. 

Filed July 18, 1927. 

*#••**• 

The plaintiff and defendant, having both perfected ap¬ 
peals herein to the Court of Apepals of the District of 
Columbia, on the 12th day of July, 1927, and the defendant 
having filed a designation of the record to be prepared 
under a certain stipulation filed herein to be used on the 
hearing of both the said appeals, now comes the plaintiff 
by its counsel and directs the Clerk, in making up the tran¬ 
script of the record on appeal in said cause, to include 
therein the following papers and proceedings in addition 
to those designated by counsel for appellant, namely: 

1. The said stipulation of the 12- day of July, 1927. 
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2. Memorandum showing the date of submission of the 
Plaintiff's Bill of Exception, as well as that of the defend¬ 
ant. 

3. Memorandum showing plaintiff’s Bill of Exception 

signed and filed, as well as that of the defendant. 

38 4. The plaintiff’s Assignments of Error, as well 

as those of the defendant. 

5. The plaintiff’s Bill of Exception, as well as that of the 
defendant. 

6. This designation. 

JNO. S. BARBOUR, 

S. R. BOWEN, 

Attorneys for Plaintiff. 

Washington, D. C., July 15, 1927. 

Acknowledgment of Service. 

Service of the foregoing designation acknowledged this 
18th day of July, 1927. 

FRANK J. HOGAN, 

NELSON T. HARTSON, 

GEO. WEEMS WILLIAMS, 

Attorneys for Plaintiff. 

Memorcmdum. 

August 18, 1927—Bills of Exceptions, proposed amend¬ 
ments, objections, &c. submitted to the Court. 

Supreme Court of the District of Columbia. 

Wednesday, January 4th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

• •••••• 

By the Chief Justice. 

The Court having this day signed the Bill of Exceptions 
in this cause heretofore submitted, as of the time of the 
noting thereof at the trial, now hereby orders the same 
made of record, nunc pro tunc. 


3—4700a 


34 


W. R. & E. CO. VS. W., B. & A. E. R. R. CO. 


39 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 38, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 70463 at Law, wherein Washington 
Railway & Electric Company, a corporation, is Plaintitf 
and Washington, Baltimore and Annapolis Electric Rail¬ 
road Company, a corporation, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of January, 1928. 

(Seal Supreme Court of the District of Columbia.) 

FRANK E. CUNNINGHAM, 

Clerk. 

40 In the Supreme Court of the District of Columbia. 

No. 4700. 

At Law. No. 70463. 

Washington Railway and Electric Company 


vs. 

Washington, Baltimore and Annapolis Railroad 

Company. 

Bill of Exceptions. 

Filed July 13/27; Submitted Aug. 18/27. 

Be it remembered that the above entitled cause came on 
for trial April 13, 1927, before Chief Justice Walter I. 
McCoy of the Supreme Court of the District of Columbia, 
without a jury, plaintiff and defendant having theretofore 
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by stipulation of record waived a jury trial, the said stipu¬ 
lation being incorporated in the transcript of record in this 
case on appeal. 

Thereupon, to maintain the issues on its part joined, 
plaintiff offered, and there was received in evidence, as 
plaintiff’s Exhibit No. 1, agreement between plaintiff and 
defendant entered into April 15, 1907, as follows: 

41 Plaintiff’s Exhibit No. 1. 

Memorandum of agreement made and entered into in 
duplicate this 15th day of April, A. D. nineteen hundred 
and seven (1907) by and between the Washington Railway 
and Electric Company, (a corporation organized under the 
laws of the United States), its successors and assigns, said 
Company being hereinafter sometimes designated as the 
“Washington Company,” and the Washington, Baltimore 
and Annapolis Electric Railway Company, (a corporation 
organized under the laws of the State of Maryland), its 
successors and assigns, hereinafter sometimes designated 
as the “Annapolis Company,” Witnesseth: 

Whereas, the Washington Company owns and operates 
a certain line of electric street railway in the City of Wash¬ 
ington and in the District of Columbia, extending from the 
District Line to the corner of Fifteenth and “H” Streets, 
N. E., and thence along and over certain streets in the 
City of Washington; and. 

Whereas, the Annapolis Company is authorized by itst 
charter to construct and operate a line of electric railway 
from the easterly line of the District of Columbia to the 
City of Annapolis, with a branch line to the City of Balti¬ 
more, in the State of Maryland, and is now engaged in the 
construction, and will soon begin the operation of said line 
of electric railway and branch; and, 

Whereas, the Annapolis Company desires to have its 
cars operated over the said line and tracks of the Wash¬ 
ington Company from the said District Line to the comer 
of Fifteenth and “H” Streets, N. E., in the City of Wash¬ 
ington, and both parties desire to enter into a mutual ar¬ 
rangement whereby their lines may connect at the District 
Line, at the place where the Annapolis Company is now 
constmcting its railroad, so that the traffic over the An- 
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napolis Company's railroad may reach the business por¬ 
tion of Washington over said Washington Company’s 
tracks; 

42 Now, therefore, in consideration of the sum of five 
dollars ($5.00), })aid l)y each of tlie parties hereto to 

the other, and of the premises and of the several covenants, 
promises and agreements hereinafter set forth, the parties 
hereto do covenant, promise and agree to and wdth each 
other as follows: 

1. The Annapolis Company agrees to connect its tracks 
with the tracks of the Washington Company, at the District 
Line, upon plans to he approved by the Washington Com¬ 
pany, and, upon the making of connection of said tracks, 
the Annapolis Company agrees to deliver its cars to the 
Washington Company at said place of connection of said 
tracks, and to receive the same upon the return thereof by 
the Washington Company, at said place of connection of 
said tracks. 

The Washington Company agrees to receive the cars of 
the Annapolis Company at the point of connection of the 
tracks of the Washington Company and the Annapolis Com¬ 
pany, at the District Line, and to move, operate and trans¬ 
port such cars, in both directions, between the point of 
connection of said tracks and the corner of Fifteenth and 
Streets, N. E., in the City of Washington. 

The “tracks” of the Washington Company intended to 
come under this agreement, are those extending from the 
corner of Fifteenth and “H” Streets, N. E., in the City 
of Washington, to the District Line, at the point where the 
Annapolis Company will connect its tracks wdth the line 
running from said Fifteenth and “H” Streets N. E., and 
none other. 

Wherever in this agreement the term “Cars of the 
Annapolis Company,” or “Trains or cars of the Annapolis 
Company,” is used, the same shall be deemed to include 
all trains and cars operated over the tracks of the An¬ 
napolis Company. 

The cars of the Annapolis Company to be operated and 
transported over the tracks of the Washington Company, 
shall be at least equal in quality and efficiency to the average 
of the cars wdiich may from time to time be used by 

43 said Washington Company upon said tracks, and 
shall in all respects conform to all requirements of 
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law in the District of Columbia, and none of said cars shall 
be of greater width than nine (9) feet in any part thereof. 

The cars of the Annapolis Company, and all machinery 
and appliances and appurtenances thereof, which shall at 
any time be operated and transported by said Washington 
Company to and from the lines of the Annapolis Com¬ 
pany, shall be adapted and suitable to be operated on 
the tracks of said route without injury thereto, or to the 
overhead or other substituted system of motive power, 
other than usual and ordinarv wear and tear. 

2. The Washington Company shall at all times during 
the continuance of this contract, and at its own cost and 
expense, maintain, renew and keep in good order, condition 
and repair the said tracks and roadbed and overhead 
structure, between the District Line and the corner of 
Fifteenth and “H’’ Streets, N. E.; and shall also con¬ 
struct and maintain side tracks ^ adjacent to the Ben- 
nings Race Track, provided legal permit or licence so to do, 
if necessary, is obtainable, on property to be procured and 
lease- to the Washington Company by the Annapolis Com¬ 
pany; said side tracks to remain the property of the Wash¬ 
ington Company, to be by it removed at the expiration or 
termination of this agreement; and during the continuance 
of this contract, and at its own cost and expense, the Wash¬ 
ington Company shall furnish and supply to the cars of 
the Annapolis Company sufficient electric power, at five 
hundred (500) volts between the existing overhead trolley 
wires, to propel, heat, light and operate said cars and 
trains over the tracks of the Washington Company, as 
provided for in this contract. 

The Washington Company further agrees that, under 
normal conditions, at no place on its line shall the voltage 
between the two trolley wires drop below three hundred 
and fifty (350) volts for a period of ten (10) seconds, and, 
after the expiration of such period of ten (10) seconds, 
the voltage shall rise to at least four hundred (400) 
44 volts; provided, however, the Washington Company 
shall not be liable for temporary partial or temporary 
total cessation of power. 

Any tax, license, assessment or other charges levied, 
assessed, or charged to or against either party hereto, or 
upon the cars of the Annapolis Company, because or by 
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reason of the operation of said cars within the District of 
Columbia by the Washington Company, shall be paid by the 
Washington Company. 

3. To insure rapid transit between Annapolis and Wash¬ 
ington and Washington and Baltimore, such express, spe¬ 
cial or limited trains or cars as may be delivered by the 
Annapolis Company to the Washington Company, or to be 
delivered by the Washington Company to the Annapolis 
Company, shall, subject to any legal requirement now or 
hereafter existing in the District of Columbia, have and 
be given the right of way when upon the tracks of the 
Washington Company, over all other trains or cars oper¬ 
ated or hereafter to be operated upon said tracks by the 
Washington Company, or by any other person or corpora¬ 
tion whatsoever having authority from said Company to 
use said tracks. All trains or cars of the Annapolis Com¬ 
pany shall be run and operated over the tracks of the Wash¬ 
ington Company upon schedules to be, from time to time, 
mutually agreed upon between the parties hereto, which 
agreements shall in all matters conform to the laws in force 
in the District of Columbia. 

4. For convenience and protection in the transfer of the 
traffic between cars of the Annapolis Company and the 
Washington Company at Fifteenth and “H’’ Streets, N. E., 
the Annapolis Company agrees to erect and maintain, or 
cause to have erected and maintained, a suitable depot, at 
or near the intersection of Fifteenth and “H” Streets, 
N. E. 

5. The Washington Company shall operate, in the City 

of Washington, in both directions, between the corner of 
Fifteenth and Streets, N. E., and Fifteenth Street 

and New York Avenue, N. W., cars of such capacity 
45 and quality, and in sufficient numbers, as will afford 

accom-odatioiis, between said points, to all incoming 
and outgoing passengers on the incoming and outgoing 
trains and cars of the Annapolis Company, substantially 
equal to the accom-odations provided by it for its own pas¬ 
sengers between said points; and said cars so to be oper¬ 
ated by said Washington Company between the points 
above mentioned, shall, as nearly as conveniently may be 
possible, be operated on such schedule as shall meet at the 
corner of Fifteenth and Street-, N. E., the incoming 
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and outgoing trains and cars of the Annapolis Company, 
upon the schedule of the Annapolis Company for the opera¬ 
tion of its regular cars and trains. 

Such cars to be operated by the Washington Company in 
pursuance of this section, shall have appropriate signs and 
destination signs, for the purpose of indicating that such 
cars connect at Fifteenth and “H” Streets, N. E., with the 
cars of the Annapolis Company. 

6. The cars of the Annapolis Company when operated 
by the Washington Company over its tracks, shall each be 
manned and operated by a motorman and a conductor fur¬ 
nished by said Annapolis Company, subject to approval by 
the Washington Company, and they shall each be made 
familiar with the route over which the cars of said Annapo¬ 
lis Company shall be operated and transported, and also 
with the rules and regulations of said Washington Com¬ 
pany. Said motormen and conductors shall at all times 
when on the lines of the Washington Company, observe 
and obey the rules and regulations of said Washington 
Company, and be subject to the orders of the Washington 
Company, and to discharge and discipline by it. 

7. It is understood and agreed that the cars of the An¬ 

napolis Company to be operated and transported by the 
Washington Company hereunder, shall not be stopped when 
bound toward Fifteenth and Streets, N. E., to take 

on passengers, and will not be stopped when bound from 

Fifteenth and ‘‘H’’ Streets, N. E., to let off pas- 
4G sengers, subject, however, to any or all laws now or 
hereafter in force in the District of Columbia. 

8. All passengers on cars of the Annapolis Company 

bound to Fifteenth and ‘‘H’’ Streets, N. E., are to receive 
identification checks from the Washington Company, which 
shall be good for a continuous ride upon the cars of the 
Washington Company from Fifteenth and Streets, 

N. E., and which shall entitle such passengers to the privi¬ 
leges that are at the time enjoyed by passengers of the 
Washington Company in the City of Washington and Dis¬ 
trict of Columbia riding on identification checks. 

All passengers riding on the cars of the Washington 
Company through the City of Washington, or any part 
thereof, to the corner of Fifteenth and ‘‘H” Streets, N. E., 
and who desire the same, are to be transferred to the cars 
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of the Annapolis Company at said point, and are to be 
furnished by the Washington Company with identification 
checks to such cars of the Annapolis Company, which iden¬ 
tification checks shall be good for a continuous ride to the 
District Line upon the cars of the Annapolis (^om])any oper¬ 
ated and transported by the Washington Conii)any from 
said intersection of Fifteenth and “II” Streets, N. E., to 
the District Line. 

9. The Washington Company shall collect from passen¬ 
gers on the cars of the Annapolis Company, such cash 
fares, tickets, identification checks or other evidence of the 
right of a passenger to ride, as said Washington Company 
may be legally entitled to collect from passengers on its 
own cars on said line from Fifteenth and “H” Streets, N. 
E., to the District Line. 

All cash fares, tickets, identification checks, or other evi¬ 
dence of the right of a passenger to ride, collected by the 
Washington Company on the cars of the Annapolis Com- 
])any, are to be retained by and be the property of the 
Washington Company, and in accounting to the Annapolis 
Company for receipts from passengers carried on its cars 
to a point in Maryland from a point in the District of Co- 
umbia, and from a point in Maryland to a point in the 
District of Columbia, for the purpose of fixing the annual 
amount of receipts, as hereinafter expressed, shall be given 
values as follows:—Cash fares at the amount received, and 
each ticket, identification check, or other evidence of the 
right of a passenger to ride, at four and one-quarter (^Vx) 
cents. 

47 As compensation for the operation of the cars of 
the Annapolis Company by the Washington Com¬ 
pany in i)ursuance hereof, the Annapolis Company agrees 
to pay the Washington Company for each and every pas¬ 
senger trans])orted in said cars of the Annai)olis Company 
and paying for such transportation with a ticket, identifica¬ 
tion check, or other evidence of the right of a passenger to 
ride, three-cpiarters ('Vx) of one (1) cent, in addition to the 
fare received and retained by the Washington Com})any 
from the passengers on said cars, subject to the reduction 
following, to wit: 

When, and so long as the receipts of the Washington Com¬ 
pany from the passengers so transfiorted in the cars of 
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the Annapolis Company, under this contract, including- 
the payments in the section hereinabove provided, actually 
made, plus the receipts of moneys, by the City and Suburban 
Railway of Washington a cor])oratiou, its successors and 
assigns, under a contract entered into by the last named cor¬ 
poration and Allan L. McDermott, its Receiver, hearing 
date of January 31, 1902, with the^ Berwyn and Laurel 
Electric Railroad Com])any, a corporation, or under any 
modification of either of said two (2) contracts, shall amount 
to fifty thousand dollars ($50,000.00) per annum, the An¬ 
napolis Company shall be no longer required to pay to the 
Washington Company said three-quarters (%) of one (1) 
cent per passenger traveling on a ticket, ideiitifi^*atiou 
check, or other evidence of the right of a passenger to ride, 
except insofar as may he necessary to make u]) the said fifty 
thousand dollars ($50,000.00) net to said Washington Com¬ 
pany. 

When, and so long as the receipts of the Washington 
Com])any from ])assenger traffic hereunder, including the 
payments in this section hereinabove provided, actually 
made, plus the receipts of the City and Suburban Railway 
of Washington, under its contract aforesaid, shall amount 
to seventy thousand dollars ($70,000.00) ]>er annum, after 
deductions in this paragraph hereinabove provided, the 
Washington Company shall pay to the Annapolis Company, 
ont of any excess of its recei])ts above the said seventy 
thousand — ($70,000.00) net to it, such amount as may he in 
excess of four (4) cents for each ])assenger so carried by the 
Washington Company, on the cars of the Annapolis Com¬ 
pany, from a point in the District of Columbia to a i)oint 
in the State of Maryland, or from a point in the State 
of Maryland to a point in the District of Columbia. 
Tickets, identification checks, or other evidence of the right 
of a passenger to ride, excei)t free passes, are, for the pur¬ 
pose of arriving at the said excess or surplus to be 
48 paid, to be given a value of four and one-sixth (4-1/6) 
cents; provided that, iu case of any voluntary or 
coni])ulsory reduction of fares by the Washington Company 
for transportation of passengers over the tracks of railway 
hereinbefore mentioned, then there shall he a correspond¬ 
ing reduction, equal to such per cent reduction in fares, in 
calculating fare values, totals, compensations and excess 
payments as in this section provided. 
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10. The Annapolis Company a;;:'oes to pay the Washing¬ 
ton Company all costs and expense incurred by the Wash¬ 
ington Company in the operation of the cars of the An¬ 
napolis Company over the tracks of the Washington Com¬ 
pany hereunder, provided, however, that in said costs and 
expense there shall not be included any charge or expense 
for power for the operation of said cars, or for maintenance 
or replacement of tracks or overhead equipment. 

The Annapolis Company further agrees that if by reason 
of the operation of its cars over the tracks of the Washing¬ 
ton Company, in pursuance hereof, the District authorities 
shall require or order the placing of gates and watchmen at 
any street intersection on the lines of the Washington Com¬ 
pany over which the cars of the Annapolis Company are 
operated, or construct fences, it will pay to the Washing¬ 
ton Company the cost of erecting and maintaining such 
gates and fences and maintaining said watchmen. 

11. For a period of two (2) years from and after the 
date of beginning operation, the Annapolis Company agrees 
to pay to the Washington Company, live (5) per cent of the 
gross amount received by the Anna])olis Com])any for the 
transportation of mail, express and freight to and from 
Fifteenth and “IP’ Streets, N. E., in the cars of the An¬ 
napolis Company, provided, however, if the Annapolis Com¬ 
pany shall suffer a loss of more than twenty-five hundred 
dollars ($2,500.00) on said two (2) years’ business, then 
the said Annapolis Company shall not be required to pay 
said five (5) per cent of said gross earnings as above. 

At the expiration of said two (2) years, or any successive 
period of five (5) years, either party shall have the right, 
by giving thirty (30) days’ written notice to the other, to 
have a readjustment made of the amount to be paid by the 
Annapolis Company to the Washington Company for the 
transportation of mail, express and freight. If the parties 
hereto shall fail to agree upon the terms of such readjust¬ 
ment, the question of what shall be a reasonable com])eusa- 
tion to the Washington Company for the transportation of 
said mail, express and freight, shall be fixed an ascer- 
49 tained by an appraisement, in the manner provided 
in paragraph 15 hereof. The amount so agreed or 
ascertained by such appraisement, shall thereafter be the 
amount to be paid by the Annapolis Company to the Wash- 
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ington Company for the transportation of said mail, ex¬ 
press and freight hereunder, for the period of five (5) years 
and until another readjustment shall be required. 

No charge shall be made by the Washington Company 
for the transportation of baggage, reasonable in amount, 
between Fifteenth and Streets, N. E., and the Dis¬ 

trict Line, accompanied or checked by a passenger, in the 
cars of the Annapolis Company, provided, however, that 
the Washington Company shall in no way be held liable for 
loss or injury to baggage transported under the terms of 
this agreement. 

At the expiration of each year from the date of beginning 
of operation under this contract, an accounting for such 
year’s operation shall be had thereafter, on or before the 
20th day of the month next succeeding the expiration of 
said yearly period; in case such yearly accountings shall 
change or alfect the amounts to be ])aid hereunder a read¬ 
justment shall be had, pursuant to the terms of this con¬ 
tract. 

13. The compensation to be accounted for and ])aid over 
by either party hereto to the other, shall be made on or 
before the 20th day of each month during the continuance 
of this contract for the amounts accrued or accruing dur¬ 
ing the preceeding month. 

Said Washington Company at its expense shall provide 
the cars of the Annapolis Company with suitable and proper 
fare registers or other devices for checking fares, upon 
which the conductors and employes in charge of said cars 
on the line of the Washington Company shall register sev¬ 
erally the fares received or, at the election of the Wash¬ 
ington Company shall register the kind, class or classes of 
fares, as provided in this contract: and said Annapolis 
Company shall cause to be kept records and books of ac¬ 
count giving correctly the amount received for all mail, 
express and freight, which are carried into, through or 
out of the District of Columbia, or between any points 
within said District over the said tracks of the said Wash¬ 
ington Coni])any; and said Annapolis Company shall keep 
accurate and complete books of account of all said business 
over the said tracks of the Washington Com])any. 

The parties hereto and each of them, shall have the right 
at all times, to inspect the said registers, apparatus, rec- 
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ords and books of account showing; all receipts hereunder of 
fares, payments for mail, exi)ress and freight, and 
50 all passengers carried over the lines of the Wash¬ 
ington Company under this agreement, and shall be 
entitled to receive on demand anv and all information of 
every name and nature, necessary or proper to enable them 
to ascertain the actual number of passengers, and the 
amount of mail, express and freight carried within or out 
of the District of Columbia, over the lines of the Washing¬ 
ton Company hereunder; together with all other facts or 
information which may be necessary to ])roperly carry 
out the terms of this agreement, and to the end that the 
parties hereto may be enabled to receive the amount of 
compensation to be paid under the terms hereof. 

14. In case the Annapolis Cora])any shall at any time fail 
to pay any sum of money to the Washington Company in 
this agreement provided to be paid, when the same becomes 
due and payable under the terms hereof, and in case de¬ 
fault in such payment shall continue for sixty (GO) days, 
the AVashington Company, at its option, shall have the 
right to exclude the cars of the Annapolis C^ompaiiy from 
the tracks of the Washington Company, and this contract 
shall thereupon at the option of the Washington Company, 
become, in all matters, absolutely null and void, except as 
hereinafter especially agreed. 

Provided always, that should the Annapolis Company dis¬ 
pute the correctness of the amount claimed to be due by 
the Washington Company hereunder, and shall promptly 
pay what it claims to be the true amount due, and furnish 
or tender a bond with good and sufficient surety in double 
the amount of the controversy, the sixty (60) days herein 
provided for shall not begin to run until the amount so 
claimed by the Washington Company shall have been law¬ 
fully determined to be due from the Annapolis Company, as 
hereinafter provided. 

15. In ease of dispute of difference between the parties 
hereto with reference to any matter or thing growing out 
of or arising from the execution of this agreement, the 
matter or matters so in dispute shall be submitted to three 
(3) arbitrators, one (1) of whom shall be chosen by each 
of the parties hereto, and the third selected by the two 
others so chosen, and the decision of the majority of the 
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Board so chosen shall be final and binding upon the parties 
hereto. And upon the neglect of either of the parties hereto 
to select an arbitrator as above provided, within thirty (30) 
days after written notice of the name of the arbitrator 
chosen by the other party, is served upon it, the decision 
of the arbitrator so selected by the party serving said 
notice, shall be final and binding upon both parties 
hereto. 

51 If for any reason, other than act of God, or cir¬ 
cumstances beyond the control of the Annapolis Com¬ 
pany (within which shall be included all strikes of em¬ 
ployes) or default on the part of the Washington Com¬ 
pany, the Annapolis Company shall, for a period of five (5) 
days within any calendar month, fail to deliver its cars to 
the Washington Company, in accordance with the schedule 
or schedules to be agreed upon from time to time between 
the parties hereto, then this agreement shall, at the option 
of the Washington Com])any, become void and of no effect. 

It is hereby understood and agreed that the Washington 
Company shall not be held liable for injuries, damages, or 
losses of any kind including damages or losses caused by 
failure to operate the cars of either the Annapolis Com¬ 
pany or the Washington Company, which losses, damages 
or injuries, including losses or damages resulting from 
failure to operate the cars of the Annapolis Company or 
the cars of the Washington Company, shall have been 
caused by act of God or circumstances beyond the control 
of the Washington Company, within which shall be included 
all strikes of employes. 

And the Annapolis Company shall and will forever 
i-demnify and hold harmless the Washington Company from 
all loss, liability, damages, costs and expenses, including 
attorneys’ fees, and all costs of litigation, caused by the 
negligence or carelessness, or wrongful, unlawful or other 
act or acts of the Annapolis Company, its agents or em¬ 
ployes, including those of the motormen and conductors 
furnished by it pursuant to Paragraph 6 hereof, in the 
care, maintenance or operation of the cars of the Annapolis 
Company. 

Any final judgment in a court of last resort, or in any 
court unappealed from or not prosecuted on error by or 
against the Washington Company, in any action brought 
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against it for negligence in the care, maintenance or opera¬ 
tion of said cars, caused as above provided, shall be con¬ 
sidered conclusive evidence of the Washington Company’s 
right to such i-demnity, provided it shall give timely notice 
of such suit to the Annapolis Company, with opportunity 
to it to unite in prosecuting or defending said suit. 

The Washington Company shall and will forever i-dem- 
nify and hold harmless the Annapolis Company from all 
loss, iabiity, damages, costs and expenses, including 
52 attorneys’ fees, and all costs of litigation, caused by 
the negligence or carelessness, or wrongful, unlawful 
or other act or acts of the Washington Com])any, its agents 
or employes, other than the conductors and motormen on 
the cars of the Annapolis Company, whilst the cars of the 
Annapolis Company are being operated within the District 
of Columbia over the tracks of the Washington Company, 
or any part thereof, and any final judgment in a court of 
last resort or in any court unappealed from or not prose¬ 
cuted in error by or against the Annapolis Company in any 
action brought against it alleged to have been caused by the 
negligence or carelessness, or wrongful or other act or acts 
of the Washington Company, its agents or employes, other 
than the conductors and motormen of the cars of the An¬ 
napolis Company while the cars of the Annapolis Company 
are being operated within the District of Columbia over the 
tracks of the Washington Company, or any part thereof, 
shall be considered conclusive evidence of the Annapolis 
Company’s right to such i-demnity, provided that it shall 
give timely notice of such suit to the Washington Company, 
with opportunity to it — unite in ])rosecuting or defending 
said suit. 

16. If the Annapolis Company shall, without the consent 
of the Washington Company, during the period fixed for the 
continuance of this agreement, carry any passengers within 
the District of Columbia, or, by agreement for transfer or 
other means of delivery deliver into the City of Washington 
or the District of Columbia, its cars or passengers carried 
on its cars, or cars operated over its lines, within five (5) 
years after it shall have commenced the regular and con¬ 
tinuous operation of its lines, then it shall pay to the Wash¬ 
ington Company the sum of sixty thousand dollars ($60,- 
000.00), which is hereby agreed upon as the expense and 
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cost to the Washington Company of preparing to cany 
out the terms of this agrement; if it shall so carry or de¬ 
liver its cars, passengers, or cars operating over its lines, 
into the said City or District after five (5) and within ten 
(10) years from the time of commencing its said regular 
and continuous operation of its lines, then it shall pay to 
the said Washington Company one-half (V 2 ) of the said sum 
of sixty thousand dollars ($60,000.00), and, in either event 
the Washington Company shall have the privilege, at its 
election, of terminating allot her of the provisions of this 
contract. 

17. It is further understood and agreed that if the au¬ 
thorities having control of the streets of the City of Wash¬ 
ington, or of the District of Columbia, shall at any time 

refuse to permit, or shall prohibit, the operation of 
53 the Annapolis Company’s cars over the tracks of 

the Washington Company as herein provided, then, 
and in that event, this contract shall be no longer in force, 
or binding upon the parties hereto, provided, the said Wash¬ 
ington Company does not provide means, equal to those 
provided hereby, for the transportation into the City of 
Washington of the passengers on the cars of the Annapolis 
Company. 

18. This contract shall run to and be binding upon the 
parties hereto, and their respective successors and assigns, 
and shall continue in force for twenty-five (25) years from 
the date of the execution hereof, unless sooner terminated 
as herein provided. Provided, however, that the Annapolis 
Company, at or before the expiration of the first five (5) 
years of the operation of its cars upon the tracks of the 
Washington Company, as hereinabove provided, shall have 
the right to elect whether or not this contract shall be oper¬ 
ative during the existence of the franchises of the Wash¬ 
ington Company, and should the Amiapolis Company within 
said period of five (5) years, notify the Washington Com- 
pany, in writing, of its election to have this contract remain 
operative during the existence of the franchises of the 
Washington Company, then, and in that event, this con¬ 
tract and all its terms, provisions and conditions shall 
continue and remain in full force and effect for and during 
the whole period of the tranchises of the Washington Com¬ 
pany. 
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19. If the Annapolis Company shall not, within two (2) 
years from the date hereof (unless prevented by the act 
of God, or circumstances beyond the control of the Anna])o- 
lis Company, within which shall be included all strikes of 
employes, or default on the part of the Washington Com¬ 
pany), operate its cars between Pope’s Creek Branch of 
the Baltimore and Potomac Railroad Company and the 
District of Columbia then this contract may, at the option 
of the Washington Company, become void. 

20. Should either party at any time make default in the 
performance of any of the covenants or agreements on its 
part in this agreement contained, and continue in said de¬ 
fault for sixty (60) days after written demand by the other 
party for performance thereof, the innocent party, at its 
election, shall have the right to terminate this contract by 
written notice of its election so to do. 

21. It is hereby expressly understood and agreed by and 
between the Washington Railway and Electric Company 
and the Washington, Baltimore and Annapolis Electric 

Railway Company, parties hereto, that immediately 
54 upon the execution of this contract by the parties 

hereto, the contract entered into in duplicate on the 
5th day of June, A. D., 1902, by and between the same 
parties, shall be abrogated and treated as null and void 
and of no effect whatever; provided, however, that this 
abrogation does not in any way affect the contract entered 
into on the 31st day of January, A. D. 1902, by and between 
the city and suburban railway of Washington, by Allan L. 
McDermott, its then Receiver, and the Berwyn and Laurel 
Electric Railroad Com})any, a copy of which last named 
agreement was attached to the contract hereby intended 
to be abrogated; and a copy of said contract of January 
31, 1902, is attached hereto, for the same reason that it was 
attached to the contract of June 5, 1902. 

Now this agreement further witnesseth. That the said 
Washington Raihvay and Electric Company does hereby 
constitute and appoint F. J. Whitehead as its attorney, 
for it and on its behalf to acknowledge this instrument as 
and for its corporate act and deed; and the said Washing¬ 
ton, Baltimore and Annapolis Electric Railway Company 
does hereby constitute and appoint Charles F. Gladfelter 
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as its attorney, for it and on its behalf to acknowledge this 
instrument as and for its corporate act and deed. 

In testimony whereof, The said Washington Railway and 
Electric Company has caused its corporate name to be 
signed hereto by its Vice President, and its corporate seal 
to be hereunto affixed by its Asst. Secretary; and the said 
Washington, Baltimore and Annapolis Electric Railway 
Company has caused its corporate name to be signed hereto 
by its President, and its corporate seal to be hereunto 
affixed and duly attested by its Secretary, the day and year 
first above written. 

WASHINGTON RAILWAY AND 
ELECTRIC COMPANY, 

By GEO. H. HARRIES, 

Vice-President. 

Attest: 

[seal.] W. F. ham. 

Asst. Secretary. 

WASHINGTON, BALTIMORE AND 
ANNAPOLIS ELECTRIC RAIL¬ 
WAY COMPANY, 

By GEO. T. BISHOP, 

President. 

j^ttest * 

[seal.] JNO. G. MASTERTON, 

Secretary. 

55 Thereupon plaintiff offered and there was received 
in evidence, as plaintiff’s Exhibit No. 2, supple¬ 
mental agreement between plaintiff and defendant entered 
into February 5, 1909, in words and figures as follows: 

56 Plaintiff’s Exhibit No. 2. 

Memorandum and agreement made and entered into, in 
duplicate, this fifth day of February A. D. 1909, by and be¬ 
tween the Washington Railway & Electric Company (a cor¬ 
poration organized under the laws of the United States) its 
successors and assigns, said Company being hereinafter 
some times designated as the Washington Company, and 
the Washington, Baltimore & Annapolis Electric Railway 
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Company (a corporation organized under the laws of the 
State of Maryland) its successors and assigns, hereinafter 
some times designated as the Annapolis Company, witnes- 
seth : 

Whereas, the parties hereto on April 15, 1907 made 
and entered into an agreement, in writing, a copy of which 
agreement is hereto attached marked ‘‘Exhibit A” and 
made a part hereof; and 

Whereas, under and in pursuance of said written agree¬ 
ment aforesaid, the Washington Company is now receiv¬ 
ing, moving, operating and transporting the cars of the 
Annapolis Company in both directions between the points 
of connection of the tracks of said two Companies at the 
District Line and the corner of 15th and H streets, north¬ 
east, over the tracks of the Washington Company, and the 
Annapolis Company desires to have its cars moved, oper¬ 
ated and transported by the Washington Company in both 
directions farther into the District of Columbia and City 
of Washington, to wit, from 15th and H streets, northeast, 
as aforesaid, to 15th street and New York avenue, north¬ 
west, via H street, Massachusetts avenue and New York 
avenue; 

57 Now, therefore, in consideration of the sum of five 
dollars ($5.00) paid by each of the parties hereto to 
the other and of the premises and of the several cove¬ 
nants, promises and agreements hereinafter set forth, the 
parties hereto do covenant, promise and agree to and with 
each other as follows: 

I. This agreement is supplementary to said written agree¬ 
ment of April 15, 1907, aforesaid, and except as herein and 
hereby changed, altered or modified said agreement shall 
remain and be in full force and effect, and this agreement 
and said agreement of April 15, 1907, after the reconstruc¬ 
tion and adaptation of the tracks of the Washington Com¬ 
pany as hereinafter provided, are to be construed and 
treated as one agreement. 

II. The Washington Company hereby agrees upon notice 
from the Annapolis Company as hereinafter provided to 
reconstruct and readapt its special work and tracks on H 
street, Massachusetts avenue and New York avenue be¬ 
tween 15th and H streets, northeast, and 15th street and 
New York avenue, northwest, so as to receive, move, operate 
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and transport thereover the cars of the Annapolis Com¬ 
pany, such reconstruction and readaptation to be done ac¬ 
cording to the scheme therefor heretofore prepared by the 
Washington Company and submitted to the Annapolis Com¬ 
pany, a copy whereof marked ‘‘Exhibit B” is hereto an¬ 
nexed, the details of carrying out the said scheme to be 
hereafter determined by agreement of the parties hereto. 
The cars of the Annapolis Company to be transported by 
the Washington Company from 15th and II streets, north¬ 
east, to 15th street and New York avenue, northwest, 
58 shall, however, not weigh more than forty (40) tons 
light, or to be more than fifty (50) feet long or more 
than eight (8) feet nine (9) inches wide, and the wheels 
thereon shall have a tread of not exceeding three and one- 
half (31/4) inches, and a flange of not exceeding fifteen- 
sixteenths (15/16) of one inch. Said cars shall be equipped 
by the Annapolis Company for operation by the under¬ 
ground trolley system. The Washington Company shall 
not be required to proceed with the work of said reconstruc¬ 
tion and adaptation of said tracks and special work as 
aforesaid until it shall have received written notice from the 
Annapolis Company of its desire to avail itself of the pro¬ 
visions of this agreement, and until the Annapolis Com¬ 
pany shall have entered into contracts for the necessary 
equipment described above, and said reconstruction and 
readaptation shall thereupon be completed by the Washing¬ 
ton Company and said tracks ready for operation by the 
Washington Company of the Annapolis Company’s cars 
thereover within six (6) months after the receipt of said 
written notice, weather conditions permitting. 

III. The cost of the reconstruction and readaptation of 
said special work and tracks as aforesaid shall be borne 
and paid for by the Washington Company and the Annap¬ 
olis Company shall re-pay the Washington Company the 
cost and expenses thereof to the extent and as follows: 

If it is necessary to reconstruct or readapt for the opera¬ 
tion of the cars of the Annapolis Company, the crossings 
and special work at 15th and H streets, northeast, 8th and 
H streets, northeast. New Jersey avenue and H street, 
northwest, and at 14th street and New York avenue, north¬ 
west, the Annapolis Company shall re-pay the Washington 
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Company one-half of the cost thereof. The entire 

59 cost of the balance of said reconstruction and re¬ 
adaptation of said special work and tracks, including 

the building of about one hundred ten (110) feet of new 
single track and two (2) new cross-overs at 15th street and 
New York avenue, northwest, shall, after the application 
thereto of any credits by reason of the sale or use of ma¬ 
terials removed, be re-paid to the Washington Company by 
the Annapolis Company. All payments for reconstruction 
and readaptation shall be paid by the Annapolis Company 
to the Washington Company as follows: 

The entire cost thereof, less credits as aforesaid, shall 
bear interest at five (5 per centum per annum, payable 
semi-annually on January first and July first in each year, 
and the entire re-payment shall be completed within fifteen 
(15) years, payments to be made in equal instalments, semi¬ 
annually of such amounts as may be necessary to re-pay 
the total cost, with interest as aforesaid, within said period 
of fifteen (15) years. Said payments shall be applied (1st) 
to the interest then accrued, and (2nd) the balance to the 
reduction of the principal amount. If the Washington 
Company so desires the Annapolis Company will evidence 
said amounts so to be re-paid by notes of the Annapolis 
Company with maturities corresponding to the maturities 
of said payments as herein provided. 

IV. Dating from the beginning of operation of the cars 
of the Annapolis Company over said tracks to be recon¬ 
structed and readapted as aforesaid, the Annapolis Com¬ 
pany agrees to pay to the Washington Company as the An¬ 
napolis Company’s share of the cost of maintenance of said 
special work and tracks so reconstructed and re- 

60 adapted the sum of three hundred dollars ($300.00) 
per annum for each mile of single track so recon¬ 
structed and readapted, said payments to be made semi¬ 
annually on January first and July first in each year, and 
the Washington Company shall at all times during the con¬ 
tinuance of this contract and of said contract of April 15, 
1907, and at its own cost and expense maintain, renew and 
keep in good order, condition and repair the said special 
work, tracks and roadbed so reconstructed and readapted as 
is provided in said contract of April 15, 1907, with refer¬ 
ence to the tracks therein described. 
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V. Dating from the beginning of operation of the cars 
of the Annapolis Company over said tracks to be recon¬ 
structed and readapted as herein provided ‘‘the tracks” 
of the Washington Company intended to come under the 
provisions of this agreement and of said agreement of 
April 15, 1907, are those extending from 15th street and 
New York avenue, northwest, in the City of Washington 
to the District Line at the point where the tracks of the 
Annapolis Company now connect with the tracks of the 
Washington Company and none other. 

VI. Dating from the beginning of operation of the cars 
of the Annapolis Company over the said tracks to be re¬ 
constructed and readapted the provisions of sections 4 
and 5 of said agreement of April 15,1907, shall be no longer 
binding upon the parties hereto, but the passengers upon 
the cars of the Annapolis Company shall be at all times 
entitled to all of the privileges that are at the time enjoyed 

by passengers of the Washington Company in the 
61 City of Washington and District of Columbia riding 
in cars of the Washington Company. 

VII. Dating from the receipt of the written notice men¬ 
tioned in paragraph two hereof, of the desire of the An¬ 
napolis Company to avail itself of the provisions of this 
agreement and until the amounts to be paid to the Washing¬ 
ton Company by the Annapolis Company for said recon¬ 
struction and readaptation of said tracks as aforesaid are 
paid or said re-payments are secured in a manner satisfac¬ 
tory to the Washington Company, the Annapolis Company 
shall not be entitled to the reduction or reductions provided 
in paragraph 9 of said written agreement of April 15, 
1907. 

VIII. Dating from the beginning of operation of the cars 
of the Annapolis Company over said tracks to be recon¬ 
structed and readapted as aforesaid, all provisions of said 
agreement of April 15, 1907, shall apply, except as herein 
specifically changed or modified, to the operation of the 
cars of the Annapolis Company over said tracks so recon¬ 
structed and readapted as though said tracks had been orig¬ 
inally included in and covered by said agreement of April 
15, 1907. 

IX. In case the Annapolis Company shall at any time 
fail to pay any sum of money to the Washington Company 
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in this agreement provided to be paid when the same be¬ 
comes due and payable under the terms hereof, and in case 
default in such payment shall continue for sixty (60) days, 
the Washington Company shall have the right to exclude 
the cars of the Annapolis Company from the tracks of the 
Washington Company so as to be reconstructed and 
62 readapted, to the same extent and in the same man¬ 
ner as is provided in paragraph 14 of said written 
agreement of April 15, 1907, as to the tracks therein de¬ 
scribed. 

Now this agreement further witnesseth, That the said 
Washington Railway and Electric Company does hereby 
constitute and appoint F. J. Whitehead as its attorney, for 
it and on its behalf to acknowledge this instrument as and 
for its corporate act and deed; and the said Washington, 
Baltimore & Annapolis h]lectric Railway Company does 
hereby constitute and appoint Charles F. Gladfelter as its 
attorney, for it and on its behalf to acknowledge this in¬ 
strument as and for its corporate act and deed. 

In testimony whereof. The said Washington Railway and 
Electric Company has caused its corporate name to be 
signed hereto by its President, and its corporate seal to be 
hereunto affixed by its Secretary, and the said Washington, 
Baltimore & Annapolis Electric Railway Company has 
caused its corporate name to be signed hereto by its Presi¬ 
dent and its corporate seal to be hereunto affixed and duly 
attested by its Secretary, the day and year first above 
written: 

WASHINGTON RAILWAY AND ELECTRIC 
COMPANY, 

Bv CLARENCE T. NORMENT, 

President. 

Attest: 

F. J. WHITEHEAD, 

Secretary. 

WASHINGTON, BALTIMORE & ANNAPOLIS 
ELECTRIC RAILWAY COMPANY, 

Bv GEO. T. BISHOP, 

President. 

Attest: 

C. F. GLADFELTER, 

Secretary. 
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63 Estimated Cost of Preparing Track of Columbia Line 
for the Operation of W. B. S A. Cars Between 15th 
and H Streets N. E. and 15th and New York Avenue 

N. W. 

Cars: 

50' Long—8' 9" Wide. 

Truck 7'—Wheel Base, Wheels 3" tread. 

Truck centers 28'. 

Wheel base of car 35'. 

Weights: 


Truck . 22,500 

Body . 28,000 

Electrical Equipment. 16,700 

Air Brake Equipment. 3,000 

Wiring—Conduit and Feeder.... 2,000 


Total. 72,200 

Strengthen Track at $3.00. $87,120.00 

Remove Water Pipe. 12,031.00 

Two new cross-overs, 15th and New 

York Avenue. 15,200.00 

Remove old crossing. 1,000.00 

Build 110 ft. single track. 1,100.00 

- $116,451.00 

15th & H Streets N. E. Grinding.. 500.00 

8th & H Streets N. E. 100.00 

North Capitol & 11 Streets, $4,950.00 

and labor $3,000.00. 7,950.00 

New Jersey Ave. & H St. Grind.. 100.00 

5th & Mass. Avenue $7,900 and 

$3,000 . 10,900.00 

7th & ^lass. Avenue $5,900 and 

$3,000 . 8,900.00 

9th & New York Ave. Omitting 
outside curve and crossing $5,- 
900 $2,900.00 and $4,000. 12,800.00 
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11th St. & New York Ave. $6,800 

$2,900 and $4,000. 13,700.00 

14th & New York Ave. Grind.... 100.00 

- 55,050.00 


171,501.00 

Add 10% . 17,150.00 


188,651.00 

64 Thereupon plaintiff proved that defendant had 
duly exercised the election reserved in paragraph 18 

of the contract between the parties dated April 15, 1907 
(plaintiff’s Exhibit No. 1), and that the term of said con¬ 
tract, as supplemented by agreement dated February 5, 
1909 (plaintiff’s exhibit No. 2), was and is the existence 
of the franchise of plaintiff. 

Thereupon plaintiff offered and there was received in evi¬ 
dence, as plaintiff’s Exhibit No. 3, arbitration agreement 
between plaintiff and defendant made July 7, 1919, in 
words and figures as follows: 

65 Plaintiff’s Exhibit No. 3. 

This agreement made this 7th day of July, in the year 
1919, between Washington Railway and Electric Company, 
a corporation organized under the laws of the United 
States, hereinafter sometimes called “Washington Com¬ 
pany,” and the Washington, Baltimore and Annapolis Elec¬ 
tric Railroad Company, a corporation organized under the 
laws of the State of Mar\dand, hereinafter sometimes 
called “Annapolis Company.” 

Whereas heretofore the Washington Railway and Elec¬ 
tric Company entered into a contract dated the 15th of 
April, 1907, with the Washington, Baltimore & Annapolis 
Pllectric Railway Company, which contract was supple¬ 
mented and amended by contract dated February 5th, 1909, 
between the same parties; and 

Whereas the Washington, Baltimore and Annapolis 
Electric Railroad Company succeeded to the rights and 
obligations of the Washington, Baltimore and Annapolis 
Electric Railway Company; and 
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Whereas certain queslions as to the proper construction 
and performance of said contracts have arisen between the 
parties, and under paragraph or section 15 of the original 
contract it is provided that ‘‘in case of dispute or difference 
between the parties hereto, with reference to any matter 
or thing groAvdng out of or arising from the execution of 
this agreement, the matter or matters so in dispute shall 
be submitted to three (3) arbitrators, one (1) of whom 
shall be chosen by each of the parties hereto, and the third 
selected by the others so chosen, and the decision of the 
Board so chosen shall be final and binding upon the parties 
hereto.” 

Now, therefore, this agreement witnesseth: That the said 
Washington Railway and Electric Company has 
66 nominated and appointed, and by these presents does 
nominate and appoint Frank J. Hogan, Esquire, as 
arbitrator, and Washington, Baltimore and Annapolis Elec¬ 
tric Railroad Company has nominated and appointed, and 
by these presents does nominate and appoint Joseph C. 
France, Esquire, as arbitrator, said nominations being in 
pursuance of the arbitration clause in the said contract, 
dated April 15th, 1907, said arbitrators so appointed to 
select a third arbitrator or umpire. 

It is expressly agreed between the parties: 

1. Tliat the decision of a majority of the Board so chosen, 
upon the matters of difference and dispute hereinafter set 
forth, shall be final and binding upon the parties hereto, 
their respective successors and assigns. 

2. That each of the parties hereto shall compensate the 
arbitrator selected by it, and the compensation of the third 
arbitrator, together with all the necessary expenses of the 
arbitration, shall be borne and paid equally by the parties 
hereto. 

3. That the matters of dispute and difference to be ar¬ 
bitrated hereunder are as follows: 

a. Under the proper construction of the provisions of 
said contracts relating to the compensation to be paid by the 
Annapolis Company to the Washington Company for the 
handling of passenger traffic in the District of Columbia, 
what amount, if any, was or is payable by the Annapolis 
Company to the Washington Company for said traffic 
handled in the years 1917 and 1918, and on what basis. 
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and for what period should the same be calculated and 
awarded ? 

67 The said construction shall be applied to the facts 
and figures admitted by the parties, or found by the 

arbitrators upon such proper evidence as shall be offered 
by the parties hereto. 

h. Whether the Annapolis Company by proper construc¬ 
tion of said contracts is required to pay to the Washington 
Company any part of the salary' paid by the Washington 
Company to the special crossing policemen stationed, by di- 
restion of the Commissioners of the District of Columbia, 
at 8th and H Strets, Northeast, in the District of Columbia, 
and if so, what amount is now due and remains unpaid, and 
is to be awarded to the Washington Company on account 
of such salary. 

c. Under a proper construction of said contracts, what 
amount, if any, is now due and is to be awarded to the 
Washington Company by reason of, or on account of, any 
transportation of mail, express or freight? 

d. What is the reasonable compensation to be paid by 
the Annapolis Company to the Washington Company for 
the transportation of mail, express and freight carried in 
the cars of the former company over the tracks of the latter 
company, and from what date shall the period for the pay¬ 
ment of such compensation begin? 

e. Is the Washington Company entitled to charge Two 
Cents (2^) for the indentification checks issued by, or on 
behalf of, the Annapolis Company to passengers coming 
into Washington on the cars of the Annapolis Company in 
the event said cars stop at 15th and H Streets, Northeast, 
and said passengers desire to continue their journey in the 
cars of the Washington Company from 15th and H Streets, 
Northeast, to the Treasury Building, or intermediate points, 
and, if not, what amount, if any, is due from and to be 
paid by the Washington Company to the Annaoolis Com¬ 
pany on account of moneys paid to the Washington Com¬ 
pany for such identification checks? 

68 /. Is the Washington Company entitled to charge 
Two Cents (2^ for identification checks issued to 

passengers bound out from Washington on its cars who 
desire to make the journey on the cars of the Washington 
Company to 15th and H Streets, Northeast, and to con- 
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tinue their journey thence to the District Line in the cars 
of the Annapolis Company, and if not, what amount, if any, 
is due from and is to be awarded to be paid by the Wash¬ 
ington Company to the Annapolis Company on account of 
moneys paid to the Washington Company for such iden¬ 
tification checks? 

g. Is the Washington Company entitled to charge for 
persons riding in the cars of the Annapolis Company, in 
the District of Columbia, Two Cents (2^^) per transfer for 
transfers issued at intersecting lines in Washington, be¬ 
tween 15th and H Streets, Northeast, and the Treasury 
Building, and if not, what amount, if any, is due from and 
is to be awarded to be paid by the Washington Company 
to the Annapolis Company on account of moneys paid to the 
Washington Company for such transfers? 

The foregoing questions e, /, and are to be considered 
and determined by the arbitrators in the light of the said 
contracts between the companies, the Public Utilities Act 
in force in the District of Columbia, and the Orders of the 
Public Utilities Commission of said District of Columbia; 
and neither party shall be bound to perform the award 
with respect to those questions without a prior judicial 
determination of the question of possible criminal or penal 
liability in so doing, if either shall think such determina¬ 
tion necessary. 

4. The arbitrators shall make their award in writing, 
and set forth therein the conclusions of law and fact upon 
which they base their award. 

69 In witness whereof, the parties hereto have caused 
these presents to be signed by their respective proper 
officers, and their corporate seals, duly attested by their 
respective secretaries or assistant secretaries, to be at¬ 
tached hereto, this day and year first above written. 

WASHINGTON RAILWAY AND 
ELECTRIC COMPANY, 

By S. R. BOWEN, 

Vice-President. 

Attest : 

[seal.] WM. L. CLARKE, 

Asst. Secretary, 


GO 
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WASHINGTON, BALTIMORE AND 
ANNAPOLIS ELECTRIC RAIL¬ 
ROAD COMPANY, 

By GEO. T. BISHOP, Pres, 

Attest: 

[seal.] GEORGE WEEMS WILLIAMS, 

Secretary. 

70 Thereupon plaintiff offered and there was received 
in evidence, as plaintiff’s Exhibit No. 4, supple¬ 
mental arbitration agreement between plaintiff and de¬ 
fendant dated July 17, 1922, in words and figures as fol¬ 
lows : 

71 Plaintiff’s Exhibit No. 4. 

Copy. 

Supplemental Agreement. 

This supplemental agreement made this 17th day of 
July in the year nineteen hundred and twenty-two, between 
the Washington Railway & Electric Company, a corpora¬ 
tion, hereinafter sometimes called the ‘‘Washington Com¬ 
pany,” and the Washington, Baltimore & Annapolis Elec¬ 
tric Railroad Company, a corporation, hereinafter some¬ 
times called the “Annapolis Company”; 

Whereas heretofore on to wit the 7th day of July in the 
year 1919 the parties hereto made and concluded one cer¬ 
tain arbitration agreement, and hereto attached, wherein 
the said Washington Company nominated and appointed 
one Frank J. Hogan, Esq., as arbitrator; 

And whereas the said Frank J. Hogan Esq. desires to 
withdraw from such nomination and appointment, and as 
to which the parties hereto have consented; 

Now, therefore, this agreement witnesseth, that the said 
Washington Railway & Electric Company has nominated 
and appointed, and by these presents does hereby nominate, 
substitute and appoint W. Gwynn Gardiner, Esq., as arbi¬ 
trator, in lieu and instead of said Frank J. Hogan, Esq. 

It is further expressly agreed between the parties hereto 
that the prior nomination and appointment by the Wash¬ 
ington, Baltimore & Annapolis Electric Railroad Company 
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of Joseph C. France, Esq., as arbitrator, shall continue, 
and that the said W. Gwynn Gardiner, Esq., and the said 
Joseph C. France, Esq., shall proceed to select a third ar¬ 
bitrator or umpire pursuant to said agreement dated July 
7, 1919. 

72 It is further expressly agreed between the parties 
hereto that said agreement dated July 7, 1919 in all 
other respects shall remain unmodified, unchanged and in 
full force and effect, and that the award of a decision of 
a majority of the board of arbitrators chosen hereunder 
upon the matters of difference and dispute heretofore sub¬ 
mitted in said agreement dated July 7, 1919, shall be final 
and binding upon the parties hereto, their respective suc¬ 
cessors and assigns. 

In witness whereof, the parties hereto have caused these 
presents to be signed by their respective proper officers, 
and their corporate seals attached, duly attested by their 
respective Secretaries, or Assistant Secretaries, the day 
and year first above written. 

WASHINGTON RAILWAY & 
ELECTRIC COMPANY, 

By W. F. HAM, 

President, 

Attest: 

H. M. KEYSER, 

Secretary, 

[corporate seal.] 


Attest: 


WASHINGTON, BALTIMORE & 
ANNAPOLIS ELECTRIC 
RAILROAD COMPANY, 

By JAMES J. DOYLE, 

Vice-President, 


GEORGE WEEMS WILLIAMS, 

Secretary, 


[corporate seal.] 


73 Thereupon it was stipulated between the parties 
that prior to January, 1923, Messrs. France and 
Gardiner, arbitrators named by the parties, had selected as 
the third member of the board of arbitration Hon. Orion M. 
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Barber, a Judge of the United States Court of Customs Ap¬ 
peals, and that the said board of arbitration conducted hear¬ 
ings, under the above submission, on January 18 and 26, 
1923. 

Thereupon, at the first hearing on January 18, 1923 the 
board of arbitrators met pursuant to agreement, and the 
following appeared for the respective parties: 

On behalf of the Washington Railway & Electric Co.: 
John S. Barbour, Esq., S. R. Bowen, Esq., A. G. Neal, Esq., 
and Wm. F. Ham, Esq. 

On behalf of the Washington, Baltimore and Annapolis 
Electric Railroad Company: George Weems Williams, 
Esq., George T. Bishop, Esq., James J. Doyle, Esq., and 
Thomas Mason, Esq. 

and the following proceedings occurred: 

‘‘Mr. Bowen: I am going to read first from page one of 
the contract. 

The contract of April 15, 1907, provides that the cars of 
the W. B. & A. upon reaching the District Line become 
the cars of the W. R. & E. Co. and that the crews of same 
are subject to discipline on the part of the W. R. & E. Co. 

Mr. Williams: Would it not be better to follow the con¬ 
tract names, and you call yourselves the Washington Com¬ 
pany and we call ourselves the Annapolis Company? 

Mr. Bowen: All right, I will do that. • • • Follow¬ 

ing Mr. Williams’ suggestion, then, we will refer to the 
Annapolis Company where their ownership of cars is in¬ 
volved and to the Washington Company wherever the 
Washington Railwav is intended to be used. 

74 Now under this contract, on page two, the Wash¬ 
ington Company agrees to receive the cars of the 
Annapolis Company at the District Line and to move, oper¬ 
ate and transport such cars in both directions. 

On page three of the contract the Washington Company 
agrees at its own cost and expense to maintain, renew and 
keep in order, condition and repair, the tracks, roadbed and 
overhead structure between the District Line and the Ter¬ 
minal of the Washington Company. 

At this time I want to call attention to a contract of Feb¬ 
ruary 5, 1909. I think the arbitrators have a copy of that 
contract. If not, there is only one portion of it involved, 
and if you have not it we will furnish it later. The 


W. R. & E. CO. VS. W., B. & A. E. R. R. CO. 


63 


provision is paragraph four of that contract, reading as 
follows : 

‘IV. Dating from the beginning of operation of the cars 
of the Annapolis Company over said tracks to be recon¬ 
structed and readapted as aforesaid, the Annapolis Com¬ 
pany agrees to pay to the Washington Company as the 
Annapolis Company’s share of the cost of maintenance of 
said special work and tracks so reconstructed and re¬ 
adapted the sum of three hundred dollars ($300.00) per an¬ 
num for each mile of single track so reconstructed and re¬ 
adapted, said payments to be made semi-annually on 
January 1st and July 1st in each year, and the Washington 
Company shall at all times during the continuance of this 
contract and of said contract of April 15, 1907, and at its 
own cost and expense maintain, renew and keep in good 
order, condition and repair the said special work, tracks 
and roadbed so reconstructed and readapted as is provided 
in said contract of April 15, 1907, with reference to the 
tracks herein described.’ • • • 

75 Mr. Bowen: Now, returning to the contract of 
1907, paragraph 2, page three of the contract, you 
will notice that the Washington Company furnishes to the 
Annapolis Company electric power at sufficient voltage to 
propel, heat, light and operate cars over the tracks of the 
Washington Company, as provided in the contract. 

Now referring to paragraph 8, page 6 of the contract, 
you will see that all passengers on cars of the Annapolis 
Company westbound are to receive identification checks 
from the Washington Company, and which shall entitle 
such passengers to the privileges that are at the time en¬ 
joyed by passengers of the Washington Company. 

On the same page you will also see where all passengers 
riding on cars of the Washington Company to Fifteenth 
and H Streets, northeast, and who desire to be transferred 
to the cars of the Annapolis Company, are to be furnished 
by the Washington Company with identification checks to 
such cars of the Annapolis Company, which identification 
checks shall be good for a continuous ride to the District 
Line on cars of the Annapolis Company. 

Paragraph 9 of said contract, on page six: That the 
Washington Company shall collect from passengers on the 
cars of the Annapolis Company such cash fares, tickets, 
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identification checks or other evidence of the right of a pas-' 
senger to ride, as said Washington Company may be legally 
entitled to collect from passengers on its own cars. 

Said paragraph continuing reads—and we would like to 
lay special emphasis on this— 

‘All cash fares, tickets, identification checks, or other 
evidence of the right of a passenger to ride, collected by the 
Washington Company on the cars of the Annapolis 

76 Company, are to be retained by and be the property 
of the Washington Company.’ 

It is our contention under that provision that everything 
collected comes to the Washington Company—everything 
collected on the cars of the Annapolis Company in the Dis¬ 
trict of Columbia—and it is the property of the Washington 
Company, and the contract really contemplated that the 
Washington Company would actually physically take over 
those receipts every day, just as it does take over the re¬ 
ceipts of its own cars. 

The contract continuing says: 

In accounting to the Annapolis Company for receipts 
from passengers carried on its cars to a point in Maryland 
from a point in the District of Columbia, and from a point 
in Maryland to a point in the District of Columbia, for the 
purpose of fixing annual amount of receipts as therein ex¬ 
pressed : Cash fares at the amount received, and each ticket, 
identification check, or other evidence of the right of a 
passenger to ride, at four and one-quarter cents. 

Now in addition to that provision there is this provision: 

As compensation for the operation of the cars of the 
Annapolis Company by the Washington Company, the An¬ 
napolis Company agrees to pay the Washington Company 
for each and every passenger transported in said cars of 
the Annapolis Company and paying for such transportation 
with a ticket, identification check or other evidence of the 
right of a passenger to ride, three-quarters of one cent in 
addition to the fare received and retained by the Washing¬ 
ton Company. This is page seven of the contract, para¬ 
graph 9. 

Mr. Gardiner: That is three-quarters of one cent? 

Mr. Bowen: That is three-quarters of one cent. That is 
to say, at the time this contract was made, we will 

77 assume the legal rate of fare was five cents cash, the 
cash that was received was given that value. All 
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non-cash fares were given a value of four and one-quarter 
cents, and the Annapolis Company were required and are 
required to pay in addition to those non-cash fares three- 
quarters of one cent, and that three-quarters of one cent is 
for moving these cars, furnishing the current, we will say, 
furnishing the means for their operation. In otlier words, 
the above provision shows that the Washington Company 
is entitled to collect from all })assengers on the cars of the 
Annapolis Company within the District of Columbia the 
legal rate of fare, and which is, as I have said, to be and 
remain the property of the Washington Company, and for 
every passenger transported who does not pay cash three- 
quarters of one cent in addition thereto until the annual 
sum of $50,000 is reached in any one year, including the 
payment of said three-quarters of one cent for non-cash 
fares, and when said sum of $50,000 in any one year is so 
attained, then the Annapolis Company is released for the 
balance of that year from paying the said sum of three- 
quarters of one cent for non-cash passengers. 

In other words, assuming the basis of fare was at the 
time this contract was entered into a five cent cash fare, 
all the five cent cash fares would be put down, we will say, 
then all the non-cash fares would be segregated, and for 
those non-cash fares in that period, assuming the period of 
one year, there should be paid in addition to the four and 
one-quarter cents, the value attached to non-cash fares, an 
additional three-quarters of one cent for those non-cash 
fares until the sum of $50,000 is reached in that one year. 

Judge Barber: That three-quarters of one cent was de¬ 
signed to bring up the non-cash fares to a five cent basis, 
is that the idea? 

78 Mr. Bowen: As of that time, yes, for the purpose 
of accounting. * * * 

Mr. Bowen: But our contention will be developed later 
to show that where, by regulatory authority, the cash fare 
has been increased, that is the legal fare which the Wash¬ 
ington Company is entitled to collect and receive. But we 
will come to that a little later. 

Next, reading from page eight, paragraph 9: 

After said $50,000 is reached, as aforesaid, in any one 
year, the Washington Company is permitted to collect, re- 

5—4700a 
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ceive and retain for the balance of said year, the legal fares 
collected on the cars of the Annapolis Company within the 
District of Columbia (without the extra surcharge of three- 
quarters of one cent for non-cash fares) until the sum of 
$70,000 from passenger traffic is reached in said one year. 

Going back to the prior assumption, where the $50,000 
is reached in any one year, we contend that the Washing¬ 
ton Company should receive all the cash that is paid, and 
where fares are tendered that are not cash but non-cash in 
excess of that $50,000 in one year, until the third step $70,- 
000 is reached, the company is relieved of paying that sur¬ 
charge, we will term it, of three-quarters of one cent. 

Now, after the sum of $70,000 from passenger traffic is 
reached in any one year, as aforesaid, the Washington 
Company still continues to receive, collect and retain the 
legal rate of fare on cars of the Annapolis Company within 
the District of Columbia, but for all receipts from passen¬ 
ger traffic in excess of $70,000 for the balance of said year, 
the Annapolis Company is entitled to a rebate, under a 
literal wording of the contract, of all cash fares in excess 
of four cents and to a rebate for all non-cash fares of one- 
sixth of one cent for each non-cash fare passenger. 

79 Going back to the basis referred to, assuming the 
legal rate of fare was five cents cash at the time the 
contract was made and there were tickets sold at six for 
twenty-five cents, this contract meant to provide that after 
the $70,000 was reached, for the balance of the traffic of any 
one particular year, the Annapolis Company should have 
all the cash in excess of four cents, but with reference to 
non-cash fares they were to have a value attached of only 
four and one-sixth cents. In other words, the contract 
limited the price which the Annapolis Company was to pay 
for non-cash fares in excess of $70,000 in any one year to 
four and one-sixth cents. 

If, as at present, the rate of fare would be and is eight 
cents cash, the Annapolis Company would have all above 
four cents, to wit, four cents. 

As to ticket fares, the value being six and two-third cents, 
the Annapolis Company would be limited to a rebate of 
one-sixth cents, the difference between four and one-sixth 
cents and six and two thirds cents to be and remain the 
property of the Washington Company. 
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We wish to call your attention also to the latter part of 
paragraph 9, reading: 

‘Provided that, in case of any voluntary or compulsory 
reduction of fares by the Washington Company for trans¬ 
portation of passengers * * *, then there shall be a 

corresponding reduction equal to such per cent reduction in 
fares, in calculating fare values, totals, compensation and 
excess payments as in this section provided.’ 

We contend that this was intended to provide an equitable 
means of meeting conditions, due to reduced fares. This 
provision thus automatically permits the Annapolis Com¬ 
pany to participate to a limited extent in any increased 
fares thereafter allowed. The contract limits the 
80 amount of rebate for receipts in excess of $70,000 in 
any one year to one-sixth of one cent for all non-cash 
fares, but in case of cash fares after said $70,000 is reached 
in any one year, a rebate is provided, as aforesaid, to be 
paid the Annapolis Company of an amount received in 
excess of four cents for cash fares. * * * Paragraph 

13 provides that the Washington Company shall provide 
the cars of the Annapolis Company with suitable and proper 
fare registers or other devices for checking fares, upon 
which the conductors and employees in charge of said cars 
in the District of Columbia, shall register the fares received, 
or, at the election of the Washington Company shall reg¬ 
ister the kind, class or classes of fares, and it was contem¬ 
plated under this contract that such fares when collected 
would be physically turned over into the possession of the 
Washington Company. In the case of mail, express and 
freight, a distinction is made, because for these items the 
Annapolis Company is required to keep records and books 
of account, giving accurately the amount received from 
mail, express and freight carried into or out of the District 
of Columbia, or between any points in said District of Co¬ 
lumbia, over the tracks of the Washington Company. 

The contract provides for the inspection at all times by 
both parties of all registers, apparatus, records and books 
of account, showing all receipts thereunder of fares, pay¬ 
ments for mail, express and freight, and all passengers 
carried, and that each shall be entitled to receive on de¬ 
mand any and all information of every name and nature, 
necessary or proper to enable them to ascertain the actual 
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number of passengers, the amount of mail, express and 
freight, carried in or out of the District of Columbia, to¬ 
gether with all other facts, or information, which may be 
necessary to carry out the terms of this agreement. 

81 Now that, in a general way, is our contention as 
to the first item of reference, and if I have omitted 

anything, Air. Barbour, I wish, so we might be thoroughly 
understood, you would say anything you think ought to be 
said on this point. 

Air. Barbour: 1 do not know of anything except to call 
the attention of the Board to the fact that these values that 
are fixed on here are purely arbitrary and do not cor¬ 
respond with the actual price at which these tickets were 
sold by the company. 

For instance, the four and one-cpiarter cents, at which it 
is stated these tickets shall be evaluated for the purpose 
of this account, is not the price at which the AV^ashington 
Company sold these tickets. They sold them at four and 
one sixth cents. 

Air. France: 1 would like to see whether I grasp this dis¬ 
tinction. Is it thus, that the Annapolis Company says to 
the AVashington Company, we will contribute to any deficit 
between $50,000 and what you actually get, taking the cash 
fares as cash and token fares as four and one-quarter cents, 
the multiple of three-cpiarters cent time the number of your 
total passengers ? 

Now, when you get to $50,000, and between $50,000 and 
$70,000 the AVashington Company gets all the benefit, but 
if you get over $70,000 then there is sort of a nartnership 
between you and the Annapolis Company, they getting out 
of your excess of $70,000 a’certain proportion of the re¬ 
ceipts, calculating those receipts of the cash fare as cash 
and the token fare as four and one-six cents? 

Air. Barbour: Yes. 

Air. France: Then they get out of the excess between that 
and the whole thing at four cents cash and tokens—if there 
is any surplus, then they get it, is that right! 

82 Air. Bowen: Let us see if we understand that. 

Air. France: Let me put it concretely, because fig¬ 
ures are not my strong point. Let us suppose you passed 
the $70,000 mark and the cash passengers in number are 
X and the ticket passengers in number are Y, the first ques- 
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tion is, what is the Washington Company chargeable with 
as receipts! For answer to that you take the actual cash 
X then take Y times tour and one-sixth. 

Mr. Bowen; In excess of $70,000 in that year. 

Mr. France: Then in order to find any excess you de¬ 
duct $70,000 from the sum of four and one-sixth times Y 
plus X. 

Mr. Bowen: I think so. 1 think we can explain that, if 
you take one of our.statements. Assuming, of course, that 
the rate when the contract was made was five cents and four 
and one-sixth cents- 

]\Ir. France: I have been assuming that. Go ahead. 

Mr. Bowen: Just so that we get the idea of the Board, 
shall we stop at this point and take any statement that Mr. 
Williams wishes to make, or shall we go ahead and intro¬ 
duce our proof on this item! 

Mr. Williams; I think it might be well for me to make a 
statement so that the Board will get our contention before 
hearing the proof. 

Judge Barber: I think your contention should be before 

us. * * * 

Mr. Williams: Before taking up the construction of the 
contract, our contention is based not only on the effect of 
the contract, but on the situation. 

In 1907 the Annapolis Company was building its line 
between Baltimore, Washington and Annapolis and there 
had been an old contract, 1 believe back in 1902, between 
these same parties. This contract was then made. 

The physical situation was that the Washington 
83 Railways owned what was practically a suburban 
line leading from Fifteenth and H Streets, northeast, 
to the District Line, which was on private right of way. 
At that time the Annapolis Company felt that if they got 
their cars into Fifteenth and H Streets, northeast, they 
would be getting them far enough into town for their pur¬ 
poses, and the contract provided that the Washington Com¬ 
pany would run its local cars from the Treasury Building 
up to Fifteenth and H Streets, northeast, to connect with 
the incoming and outgoing cars of the Annapolis Company, 
and have those local cars so marked that the public would 
know that that was the case. 
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Accordingly, the Annapolis Company started operation 
February 7, 1908, and for a period of practically two years 
they only operated the cars into Fifteenth and H Streets, 
northeast, and then they were operating, as I say, over 
tracks on the private right of way of the Washington Com¬ 
pany. 

It was found that the change from the cars of the An¬ 
napolis Company to the cars of the Washington Company 
was inconvenient and caused delay. Then came about the 
contract of February 5, 1909, whereby the cars of the An¬ 
napolis Company were to be taken down to Fifteenth Street 
and New York Avenue. 

That was on the basis that the Annapolis Company would 
pay the cost of reconstruction and readaptation, and it did 
so pay that cost, amounting to one hundred and eight-odd 
thousand dollars. That cost of adaptation and strengthen¬ 
ing of the tracks of the Washington Company was in the 
neighborhood of thirty per cent, of the cost of the line if 
new, and the traffic of the Annapolis Company over these 
tracks is about nine per cent. 

Judge Barber: Nine per cent, of the entire traffic? 

Mr. Williams: Of the wheelage. 

Mr. Gardiner: At that time or at the present time? 
84 Mr. Williams: At the present time. It is some¬ 
thing like that. 

In the fall of 1909 the Annapolis Company, which was a 
corporation known as the Washington, Baltimore & An¬ 
napolis Electric Railway Company, went into the hands of 
receivers and the property remained in the hands of re¬ 
ceivers until March 31, 1911, when it came out under its 
present name of Washington, Baltimore and Annapolis 
Electric Railroad Company. But the receivers and the 
new corporation have assumed this contract and have gone 
along with it. 

Mr. Gardiner: May I ask if that assumption was in 
writing or did it just go along? 

^Ir. Williams: It just went along. 

Mr. Gardiner: With a sort of tentative understanding? 

^Ir. Williams: For example, the receivers, as I recollect, 
paid or satisfied—I think they satisfied rather than paid 
for that one hundred and eighty thousand dollars. In 
other words, before the receivership the Washington Com- 
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paiiy had gone ahead and ordered the material for the re¬ 
construction and readaptation of the line. 

Mr. Gardiner: Well, they tendered and the other com¬ 
pany accepted. 

Mr. Williams: Yes. 

Now you have got a situation of this kind, shown by this 
contract, that at the time of the contract the legal fare in 
the City of Washington was five cents, if a person did not 
want to buy tickets. If a person wanted to buy tickets the 
fare was four and one-sixth cents, or six tickets for a 
quarter. 

When the Annapolis Company came to make the contract, 
the Washington Company insisted that for every passenger 
that was carried over its tracks a flat fare of five 
85 cents should be guaranteed until the receipts were 
$50,000; then, when they got to $70,000, there was a 
rebate, instead of a reduction. * * ♦ j want to get that 

background in so we can see how the contract was formu¬ 
lated, and I might say here, right in this connection, that 
I do not think a contract of this kind is subject to regula¬ 
tion in the same form and in the same* manner that our 
rates are regulated. In other words, I do not think that 
when the commission puts in a rate on the local cars and 
the local lines it necessarily, by that action, changes a traf¬ 
fic agreement between one carrier and another carrier. 

Of course, you will see right offhand, that if the com¬ 
mission here would put in a different rate—and I am talk¬ 
ing irrespective of the terms of the contract about reduc¬ 
tion in rate—it ought not necessarily to apply except to 
people in exactly the same situation. 

In other words, if they increase the rate to the man in 
the street, the patron of the Washington Company, there 
is no fairness in saying that a fortiori and ipso facto it ap¬ 
plies to a contract such as this, because the Annapolis Com¬ 
pany is not the man in the street, but is a connecting car¬ 
rier, and there are other considerations. They pay more 
under certain circumstances than the man in the street. 

The question here, first, is how we are to construe this 
contract in regard to these reductions. 

Mr. Gardiner: May I ask one question? 

Mr. Williams: Certainly. 

Mr. Gardiner: Why did they pay more than the man in 
the street ? What was in their mind at that time ? 


W. R. & E. CO. VS. W., B. & A. E. R. R. CO. 



]\Ir. Williams: Well, they had to. 

^Ir. Gardiner: For what? 

Mr. Williams: Because they could not get in and they 
had to get in. 

86 Mr. Gardiner: That is, they paid them for the 
l)rivilege of using this other company’s right of way 

and track? 

Mr. Williams: Yes. Tn other words, they had gotten a 
very valuable investment. And I want to say this—I want 
to be as fair as I can—it would have cost a good deal of 
money to put an independent line, irrespective of the fight 
through (\)ngress to get it, for the number of passengers 
they carried. In other words, it might be a good business 
to })ay more than the man in the street because you had this 
valuable investment in ^larvland which would be more or 
less worthless unless you brought your cars into the city, 
and it might, although T do not know what the figures would 
be—it might be if you built your owm independent line the 
carrying charges etc., might run it up to a figure higher 
than this, due to the light density of traffic. 

^Ir. Gardiner: In other words, a mutually advantageous 
agreem(‘nt at tliat time, or supposed to be so, at least. 

^Ir. Williams: I will tell you, it was the best that could 
have been gotten by the Annapolis Company. * * • 

I will say that up to 1917 there was no apple of discord, 
because the receipts never reached $50,000. 

Mr. France: There was not any apple. 

^Ir. Williams: There was not any apple of discord or of 
anv other kind. 

Now, when they passed the mark of $50,000, then this 
question had to be solved. 

The Washington Company, as I understand their posi¬ 
tion, say in any one calendar year, bill us on this basis; 
that they wait until the receipts accumulated as per the 
contract amount to $50,000. Say that figure is passed in 
October, then they do not require us to pay the three- 
quarters of a cent for November and December. That is 
their construction. 

87 Our construction is that under this contract it is 
perfectly manifest and clear that you take a twelve 

months’ period and if in that twelve months’ period the 
receipts go to $50,000 or beyond, then at the end of that 
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twelve months’ period you have an adjustment backwards 
and forwards so as to get your figure. 

We have this too, the question as to from what date that 
date shall run. You have got possibly three or four periods 
that you could take. You could take from the beginning 
of operation under the contract, which was February 7, 
1908; second, you could take the new company, the present 
company, which went into operation on the first of April, 
1911; third, you could take the calendar year; and, fourth, 
you could take a year the way our people—and I think con¬ 
trary to the contract—have been accounting. They have 
had what you might call an indeterminate year. In other 
words, month by month they drop off one month and 
add another as they go along, and if that period of twelve 
months shows $50,000, why then they calculate the discount 
above or below. 

Mr. Gardiner: Before this trouble arose, before there 
was an apple to divide, as Mr. France properly said- 

Mr. Williams: Nobody thought of it One way or the 
other. 

Mr. Gardiner: No question was then raised as to when 
the year should begin? 

Mr. Williams: No. You see there could not be, because 
there is a monthly payment. 

Now, for example, our cars started in here in a small 
way on February 7, 1908; then on or before March 20th 
they billed us for twenty-three days in February, you see, 
and then each month they billed us, and as the $50,000 did 
not come in we simply paid as per the contract within twenty 
days after the end of that month, and it went along. So 
there is no such thing as contemporaneous discus- 
88 sion, because there could not be any until the con¬ 
troversy arose. 

Judge Barber: When do you say the year should begin? 

Mr. Williams: I want to take that up, sir. * • • 

Mr. Bowen: Mr. Williams, would it be considered inter¬ 
ruption— 

Mr. Williams: Not a bit, sir. 

Mr. Bowen: To call attention to the last paragraph on 
page nine of the contract and see what you have to say 
about that, beginning with the words *‘at the expiration of 
each year.” * * • 


74 


W. R. & E. CO. VS. W., B. & A. E. R. R. CO. 


Mr. Williams: That is exactly what I was referring to. 

Now, mark you, in the structure of the contract you first 
take up passenger traffic and then you take up your freight 
and express and your baggage, and then follows this: 

‘At the expiration of each year from the date of begin¬ 
ning of operation under this contract, an accounting for 
such year’s operation shall be had thereafter, on or before 
the 20th day of the month next succeeding the expiration 
of said yearly period; in case such yearly accountings shall 
change or affect the amounts to be paid hereunder, a re¬ 
adjustment shall be had, pursuant to the terms of this con¬ 
tract.’ 

I want to call the Board’s attention—and if I call you 
occasionally ‘Your Honors’, I wish you would understand 
I am apologizing for all such slips in the future. 

You have there in that clause a general proposition, 
namely, that at the expiration of each year from the date 
of beginning of operation under this contract an accounting 
for each year’s operation under this contract an cuTountinp 
for each pear\s operation shall be had, and at the end of the 
year there shall be an adjustment accordingly. • • • 

My idea there is that if you carried a number of 
89 passengers which in the aggregate would be more 
than $70,000 to the Washington Company, the Wash¬ 
ington Company would revise all its figures down to the 
point of four cents a passenger and rebate to the Annapolis 
Company the difference between the figure arrived at by 
multiplying the number of passengers actually carried by 
four cents and the amount actually received in the twelve 
months by the Washington Company thereafter. 

Mr. France: Let me put that, will you not? 

Mr. Williams: Yes. • * * 

Mr. France: Multiply one million by five and one million 
by four and one-sixth. 

Mr. Williams: No, sir. 

Mr. France: To find out what you actually get. 

Mr. Bowen: Four and one-quarter. 

Mr. Williams: What you would do, Mr. France, I think, 
would be this: You would multiply your cash million by 
five. 

Mr. France: Multiply the cash million by five cents and 
the ticket million by four and one-sixth cents. That makes 
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your gross receipts from which you deduct two million times 
four cents, does it not? 

Mr. Williams: Yes, sir. 

Mr. France: And that is the surplus you are to pay. 

Mr. Williams: In other words, the four and one-sixth 
figure used in that section is to establish the figure of $70,- 
000 to find the surplus. 

Mr. Barbour: It has got to be the surplus shown in that 
statement. 

Mr. France: You take the one million cash and multiply 
by five and then the other million of tickets and multiply by 
four and one-sixth, and from that you deduct the two million 
times four cents. 

Mr. Williams: Yes, sir. 

90 Mr. France: And that makes the surplus. 

Mr. Bowen: That is what I understand to be Mr. 
Williams’ contention. 

Mr. Williams: Yes. * * * 

Mr. Bowen: We claim, Mr. France, that these are three 
distinct periods, that is to say, you have got to work up and 
find your $50,000 period in any one year, then after the 
$50,000 period is reached, the Annapolis Company are re¬ 
lieved of paying that additional three-quarters of one cent 
for non-cash fares, then after $70,000 is reached, assuming 
that your cash fare of five cents prevails, the Annapolis 
Company would receive one cent rebate for all cash fare 
passengers in excess of $70,000, and for ticket fare or non¬ 
cash fare passengers in excess of $70,000 one-sixth of one 
cent rebate. 

Mr. France: Do you mean then that when you get to 
$70,000 that does not supersede- 

Mr. Bowen: They are distinct periods. 

Mr. France: I see. 

Mr. Bowen: Each one a distinct period or zone. 

Mr. France: I see. 

Mr. Williams: I do not see how there can be any real dif¬ 
ference between Mr. Bowen and myself that the contract 
provides that no matter how you figure the $70,000 that is 
a matter of machinery. After you get the $70,000, all in 
excess of four cents comes back to the Annapolis Company. 

Mr. Bowen: In the way of cash? 

Mr. Williams: Yes, anything. 
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Mr. Bowen: How about the tokens! 

Mr. Williams: Anything. You get $70,000 by your for¬ 
mula and then if that shows to be more than $70,000, we 
are entitled, if it shows to be $20,000 in order to bring the 
per capita figure down to four cents, we get that $20,- 
000 . 

91 Mr. Bowen: I do not think we quite go with your 
contention there. 

Mr. Williams: ‘Such amount as may be in excess of four 
cents for each passenger so carried by the Washington 
Company, on the cars of the Annapolis Company, from’ 
such a point to such a point ‘the Washington Company 
shall pay’ to us anything in excess. 

Mr. France: To come out of the cash receipts taking 
tickets at four and one-sixth cents and cash at five cents! 

Mr. Williams: Yes, sir; and then the proper deductions. 

^[r. France: What do you mean by deductions! 

Mr. Williams: You get the $50,000 point and you get 
three-quarters of one cent for that. You start first one- 
fourth and three-fourths to get at your $50,000. Now when 
you make up $70,000 you give the allowance of three-fourths 
on your first block of $50,000. 

^Ir. France: In getting to the $70,000 does the Annapolis 
Company have to contribute its three-quarters of one cent! 

Mr. Williams: After it passes the $50,000 it does not. 

Mr. France: Then the $70,000 sui)ersedes the $50,000! 

^Ir. Williams: Yes. 

Mr. Bowen: There is the difference in the contentions. 
We claim the first. Two zones or periods remain always. 

Mr. France: I see the distinction now. 

^Ir. Williams: I think that sets forth in the rough and 
very imperfectly the contention of the Annapolis Company, 
and that may be summed uj) by the pro])osition that we 
maintain that every year, whatever that year is, however 
it is calculated in point of time, is a period by itself and 
that you do not establish what the receipts are until the 
expiration of a year, and when you establish that year’s; 
work as you apply the figures which are provided for in 
the contract in the years that it is $50,000 and in 

92 the years that it is $70,000. 

Judge Barber: Mr. Williams, what do you say as to 
when the year begins! You said it might begin at three 


\ 

or four different times. What is your strong contention 
about it, if you have any to make? 

Mr. Williams: My own reading of the contract is that 
it begins from February 7th of each year, the date of the 
beginning of operation. 

Mr. France: Does either side put any pressure on this 
novation date? 

Mr. Bowen: I want later on to refer to a letter—I think 
Mr. Williams has probably overlooked it—that you sent us 
electing to make the contract perpetual. 

Mr. Williams: Yes. 

Mr. Bowen: It looked to us as though you had adopted 
the contract. 

Mr. Williams: I think there is no doubt we adopted the 
contract. 

Mr. France: I mean in your bookkeeping. He stated as 
the possible beginning date of the annual period the date 
when the revived company came on the stage. 

Mr. Bowen: I can not state positively. 

Mr. Williams: I think there was no date. Mr. Bishop and 
I were receivers and went along and paid the vouchers with 
reasonable promptness. 

Mr. France: You could not fix that on your books? 

JMr. Bowen: I would not want to say that, Mr. France. 
Our comptroller could best answer that. But here is what I 
think the evidence will show, that your company, Mr. 
Williams, took a calendar year, that is, from January until 
December, until this apple you speak of was found, in your 
accounting and in our accounting with you. 

93 Mr. Bowen: I think it will show when we get into it. 

Mr. France: All right. 

Judge Barber: Now, Mr. Bowen, when do you say the 
year ought to begin, or do you claim there is not any year, 
beginning anywhere? You figure up to your $50,000, so 
you have periods and not years? 

^Ir. Bowen: We have made the contention all along. 
Judge, that the action of the parties from the first has been 
to make it a calendar year beginning with January and 
ending with December. The strict wording of the con¬ 
tract, in this paragraph referred to by Mr. Williams, speaks^ 
of from the beginning of operation. We can not, of course, 
contend against that, but we do think that the construction 
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of the parties from the time tlie contract was made is 
entitled to some consideration, and for convenience they 
seem to adopt the calendar year beginning with January. 

Judge Barber: All right. 

Mr. Gardiner; Is there any serious objection on the part 
of either company to our adopting that, since that has been 
the practice of both companies in their accounting? 

Mr. Williams: I do not think we would have any objec¬ 
tion. 

Mr. Barbour: We do not think it would make any dif¬ 
ference, or see what difference it would make, if it does 
make any. 

Mr. Gardiner: It is undesirable for us to do anything it 
is not necessary for us to do. • • • 

Judge Barber: Then we will proceed on the theory the 
calendar year is adopted with the consent of both parties. 

Mr. Bowen: That is agreeable to us. 

Mr. Williams: I think so. 

Judge Barber: That is the end of that on the record. 

Mr. Bowen: With the permission of the Board, I would 
like to ask Mr. Williams, just to get straightened out 
94 here, assuming that the rate of fare has been in¬ 
creased by regulatory authority, did I understand 
you correctly to say that the contract is in nowise modified 
by such change? 

Mr. Williams: Yes, sir. 

Mr. Bowen: I just want to be sure that I got your con¬ 
tention. 

Mr. Williams: Yes, sir. 

Mr. Bowen: Our contention is that the contract itself, as 
I tried to point out, does contemplate there will be changes. 
In the case of reduced fares the language is specific as to 
what happens. In the case of increases the Annapolis Com¬ 
pany gets in these periods mentioned what we have con¬ 
tended for—to refer specifically to the $70,000 mark, after 
that is reached in any one year, all passenger traffic in ex¬ 
cess of that $70,000 for the balance of the year, in the 
case of cash fare all over four cents goes to the Annapolis 
Company, and in the case of non-cash fares for the balance 
of one year in excess of $70,000 is figured on the basis of 
a rebate to the Annapolis Company of one-sixth of one 
cent. 
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Mr. Williams: I do not agree to that. 

Mr. Bowen: 1 know. 

Mr. Williams: If I may make my position a little clearer. 
Of course, there is a proposition of law that is well estab¬ 
lished that the ordinary contract of a public utility com¬ 
pany with its patrons is not protected by law but is subject 
to regulation. In other words, you have it in power con¬ 
tracts, where a company will agree to furnish power to a 
consumer at so much per kilowatt hour. That contract 
is in the most solemn and sacred form. Then the Public 
Utilities Commission comes along and changes the rate and 
that then abrogates and rewrites the contract. 

The point I am making is that the regulatory power of 
Congress, exercised through the District, has never 
95 been exercised so as to affect a traffic contract be¬ 
tween one carrier and another carrier. 

Of course, if there is in this contract a provision for a 
revision upward and downward following the rate of fare, 
then that rests not upon the exercise of the regulatory 
power, Init it rests, we contend, on the terms of the con¬ 
tract. 

The next proposition is that this contract, something 
like the Republican Platform, I think it was in 1908, con¬ 
templated a revision downward and not a revision upward. 
Now here in this contract the parties provide for a revi¬ 
sion downward, but for no revision upward, and the reason 
is perfectly clear, perfectly apparent, that we were paying 
more than the man in the street. 

Mr. Gardiner: Does not our public utility law provide for 
the fixing of rates between public carriers such as these? 

Mr. Williams: I want to say this, Mr. Gardiner, that if, 
for example, the Washington Company was before the Com¬ 
mission, or in court, on the question of whether or not the 
current was sufficient, an objector against the railroad com¬ 
pany could say this: ‘Why, you have got a contract with 
the X Company where you are only charging them one 
cent per passenger, and that is the reason you can not 
make a reasonable return on your investment.’ It might 
be brought in on a direct proceeding of that kind, but noth¬ 
ing like that has happened and, of course, there can not 
be any dispute about the proposition that this is not simply 
a contract for the carriage of such persons as we deliver at 
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the District Line to brin^ them iiilo Washington. Tt went 
further than that. We had to furnish the cars and we had 
to pay certain expenses, so that tlie rate at the time it was 
made was very much in excess—or, put it this way, that the 
net to the Washington Company from the rate they charged 
us was very much in excess of the net produced by 

96 the local fare at that time. 

Air. Gardiner: But at that time there was a great 
deal of agitation about reducing our fares. 

Mr. Williams: Yes, sir. 

Mr. Gardiner: And thereafter there was a great deal of 
agitation about increasing them. 

Atr. AVilliams: Yes, sir; and in the contract we took care 
of the reduction but did not, according to our contention, 
take care of any increase, and the reason we assign is that 
they had a pretty good contract as it was. Tn what I am 
saying about this contract, we are not howling at something 
that is done. 

Mr. Gardiner: I understand. 

Afr. Barbour: As I understand, neither ])arty is asking 
that the contract be departed from. 

Air. AVilliams: Xo. 

Air. Gardiner: As a matter of fact, as a result of the in¬ 
crease in fares fixed bv the Public Utilities Commission in 
AVashington for the AVashington Company you get the* 
benefit of that increase in the $70,000. 

Air. AVilliams: That depends on the proper construction 
of the contract. 

Air. Gardiner: A"ou get it to make up your $50,000 first. 

Mr. AATlliams: I do not think it does have that effect. 

Air. Bowen: That is our contention, that the legal rate 
of fare is to be figured, and the contract so states. 

Air. France: And accounted for? 

Air. Bowen: And accounted for. 

Air. Barbour: I might call the attention of the Board to 
two or three provisions in which in our contention it pro¬ 
vides for what is to happen when fares increase, just as 
it provides for what is to ha])])en when fares de¬ 
crease. 

97 First of all, the provision is here that all fares, 
whether by tickets, cash or otherwise, collected by 

these conductors shall be and become and remain the prop- 
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erty of the Washington Railway and Electric Company, 
and they are contemplated to account under an arbitrary 
system of accounting set u]) in this contract to the An¬ 
napolis Company therefor. 

In actual practice that provision of this contract has been 
departed from, and that will occasion some little confusion 
in dealing with this question. So that, instead of the Wash¬ 
ington Company actually receiving all these tickets and 
fares and accounting to the Annapolis Company for them 
under this arbitrary method, as a matter of fact the An¬ 
napolis Company has always received those fares from 
those conductors and has undertaken to account to us for 
them. So that just the reverse of the method set out in 
this contract has been pursued. 

But, as showing that we were entitled to these fares, I 
am reading now from Section 9: ‘The Washington Com¬ 
pany shall collect from passengers on the cars of the An¬ 
napolis Company, such cash fares, tickets, identification 
checks or other evidence of the right of a passenger to 
ride, as said Washington Company may be legally entitled 
to collected from passengers on its own cars on said line 
from Fifteenth and H Streets, northeast, to the District 
line.’ * 

So that all of that is to come into the treasury and is to 
be held by the Washington Company. 

It also contemplates that they shall account, but when 
they do that accounting they do not account at the figures 
they actually receive or sell those tokens or tickets for. 
They have to be accounted for at these arbitrary rates 
set up in this contract. 

‘All cash fares, tickets, identification checks, or 
98 other evidence of the right of a passenger to ride, 
collected by the Washington Company on the cars of 
the Annapolis Company, are to be retained by and be the 
property of the Washington Company, and in accounting to 
the Annapolis Company for receipts from passengers car¬ 
ried on its cars to a point in Maryland, from a point in 
the District of Columbia, and from a point in Maryland to 
a point in the District of Columbia, for the purpose of 
fixing the annual amount of receipts,—that is what this 
account is for—‘as hereinafter expressed, shall be given 
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values as follows: Cash fares at the amount received, and 
each ticket, identification check, or other evidence of the 
right of a passenger to ride, at four and one-(piarter cents.’ 
In this accounting. 

Mr. Williams: I might say this to Mr. Barbour: Of 
course, the Annapolis Company has never sold a ticket. 
That is, they have sold a ticket with a coupon on it, and a 
man buying that ticket in Baltimore or in Washington pays 
a lump sum. In other words, I do not buy a ticket from 
the District Line to Baltimore or from Baltimore to the 
District Line. 

Mr. Ham: On your commutation tickets they pay a rate 
to the District Line in addition to which the passenger pays 
the local fare within the District. 

Mr. Williams: If he pays it in cash. 

Mr Ham: Or tickets. 

Mr. Williams: Or if he buys tickets. 

Mr. Ham: One or the other. 

Mr. Gardiner: If you buy a ticket in Baltimore there is 
a little slip on it good from the District Line? 

Mr. Williams: Yes, but there is no value fixed on that ex¬ 
cept in the contract. We do not sell it to the man. 

Mr. Gardiner: There is no value fixed on that on the 
face of the ticket. 

99 Mr. Williams: Nowhere. We sell a round-trip 
ticket for two dollars with two coupons on it good 
in the District and two coupons good to Baltimore. 

Mr. Gardiner: Does the Washington, Baltimore & An¬ 
napolis Company get the benefit of the increase in fares as 
fixed by our Commission. 

Mr. Williams: Not on its own tickets. 

Mr. Gardiner: If so, do they account on the basis of that 
increase or continue to account on the basis of the old rate? 

Mr. Williams: Both companies in billing backwards and 
forwards have billed it on the contract rate of five cents for 
cash fares and four and three-quarter cents for non-cash 
fares. 

Mr. Gardiner: If any question has ever arisen as to bill¬ 
ing it on any other basis than the five cents, when and under 
what circumstances did it arise? I may be anticipating 
some evidence. 


W. R. & E. CO. VS. W., B. & A. E. R. R. CO. 


83 


Mr. Williams: The increased fare did not go into effect 
during the period we have before us at the present time, 
1917 and 1918. 

Mr. Bowen: I think perhaps we ought to state this, Mr. 
Williams, that when we entered into these articles for sub¬ 
mission the rate of fare was the same as when the contract 
was made, but unfortunately the arbitration hearing, for 
one cause or another, was delayed, and in the meanwhile 
the rates were increased. 

The accounting department in billing the Washington, 
Baltimore and Annapolis had just proceeded on the old 
method, but we well understood and felt that until the arbi¬ 
tration board met we were not hurt by that; that when the 
matter was heard we were then going to contend what we 
conceived to be our legal rights, and our contention here is 
that we should have, Mr. Williams, billed the An- 

100 napolis Company for the legal rate of fare as of the 

time of collection. * * * 

Mr. Williams: Do you contend you are entitled to the 
eight cents? 

Mr. Bowen: Oh, yes. 

Mr. Williams: Do you contend for any changed figures 
so far as the tokens or transfers are concerned? 

Mr. Bowen: Yes. 

Mr. Williams: How do you get that? 

Mr. Bowen: Under the contract, which requires us to col¬ 
lect from Annapolis passengers the local rate of fare pre¬ 
vailing at the time. 

Mr. Bowen: I think the contract contemplates that very 
thing, whatever the legal fare is we are supposed to collect 
that. 

Mr. Williams: And it remains your property? 

Mr. Bowen: And it remains our property. * • • 

Mr. France: What I am getting at is this: Suppose the 
increased rate had been applicable to the years be- 

101 fore us and we took the wording of the contract and 
the Washington Company did actually what the con¬ 
tract says, collect these fares in the District, all right. Now 
you would be accountable to the Annapolis Company for 
eight cents as the cash fare instead of five cents? 

Mr. Bowen: As far as cash is concerned. 

Mr. France: Now what about the token? 
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Mr. Bowen: At the token fare. 

Mr. France: At the contract token fare. 

Mr. Bowen: In figuring np the $50,000. 

♦ •••••• 

Mr. France: Taking the contract and assuming that the 
Washington Company had done the actual collecting on 
these cars in the District now when the contract was drawn 
you will be accountable when you reach the $70,000 period 
for cash fares as received, which happened to be five cents, 
and the token fares at four and one-sixth cents. * * * 

All right. Now the Commissioners came along and hiked 
the fares up. * * * As far as the cash fares go, of 

course, the language of the contract still applies, but as far 
as the token fares go it has become dislocated. The four 
and one-sixth cents was supposed to be a commutation fare 
based on a cash fare of five cents. If you are getting more 
for those tokens, are you accounting for that difference f 

Mr. Barbour: We say not. We say the terms of the con¬ 
tract provide for and we give each a share in the increased 
value. 

Mr. France: How would that give the Annapolis Com¬ 
pany a share in the increased token price? 

Mr. Barbour: They get it in reaching these levels at 
eight cents and it goes in the annual balance showing the 
excess over four cents. 

Mr. Gardiner: In other words, the $50,000 is made up 
quicker and the $70,000 is made up quicker from increased 
fare. 

Mr. Williams: But we do not get fifty-fifty. 

Mr. Barbour: But, when it gets above $70,000. 

102 Mr. Williams: That has never happened. 

Mr. Bowen: Mr. Barbour, you understand Mr. 
France ^s question as I understand it. Suppose the token 
fare is increased too, in arriving at that $50,000 what do 
you do with that increase? 

Mr. Barbour: If we had received it we would have ac¬ 
counted to them at four and one quarter cents until $70,000 
was reached and after that at four and one-sixth cents. 

Mr. France: Under your method the Annapolis Company 
would benefit by the increase in both cash and token fares 
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notwithstanding the contract itself fixes the price of the 
token? 

Mr. Barbour: Would only benefit on that portion of it 
that came in in cash. 

Mr. Bowen: After the $70,000? 

Judge Barber: As a matter of fact, they have accounted 
to you instead of you accounting to them. 

Mr. Williams: The idea of the contract was that our 
cars became temporarily the cars of the Washington Com¬ 
pany and our men who were paid fares became the agents 
of the Washington Company. * * •We did not have 

a franchise. (Transcript p. 43.) 

Mr. Ham: * * * We think, in the first place, that all 

fares that are collected on their cars within the District of 
Columbia belong to us and that we could demand that they 
be turned over to us physically under this contract. That 
is the first proposition. The second proposition is that we 
are entitled to charge on the cars of the Annapolis Com¬ 
pany the legal rate of fare within the District of Columbia. 

Those are the two fundamentals which I think you have 
to keep in mind. • • * That is our contention. 

Mr. Williams: And, of course, the issue before this Board 
on this point is, what under a proper construction of the 
contract was a proper amount for the years 1917 and 1918 
in which there is no increase. 

103 Mr. Bowen: The fare was increased December 1st, 
1918, eliminating the tickets and making it straight 
cash fares. 

Mr. Barbour: And they got the benefit of that in cash 
fares? 

Mr. Gardiner: Your contention is that you actually col¬ 
lect the fares, therefore you are entitled to the increased 
fare collected by you? 

Mr. Bowen: Right. 

Mr. Gardiner: Their contention is that they are collect¬ 
ing the fares and they are entitled to the increase? 

Mr. Williams: No. 

Mr. Gardiner: Then you say you are not entitled to the 
increase? 
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^Ir. Williams: I do not say that, sir. 

Mr. Gardiner: Then which is your contention? That is 
what I want to get. 

Mr. Williams: We say this, Mr. Gardiner: In the first 
place, what we are arbitrating here is what this contract 
means for those two years, and we say the parties have 
acted on those two years and all the time on the assumption 
that the fares were five cents and the tokens six for a 
quarter. Now there is—and I am not trying to sidestep it— 
there is room for the argument that under the contract, 
the wording being ‘‘Cash received,” that the Washington 
Company would be entitled to the eight cents, but there is 
no basis for saying that the Washington Company can get 
one thing and not give up another. 

In other words, if they are going to get eight cents for 
the cash fares we want to get them to figure for the tokens. 
So you have got to rehash the whole contract. And it would 
seem to me that the most you could do for a period beyond 
this would be to say whether or not the Washington Com¬ 
pany is entitled to the eight cents in accounting for cash 
received and that the tokens should stay where they are. 

Mr. Gardiner: Then, if I may ask one other ques- 
104 tion I am through. The increase in fares having been 
adopted after this arbitration agreement was en¬ 
tered into, have we that before us as the articles are now 
presented? 

Mr. Williams: No. 

^Ir. France: Except as to one month. 

Mr. Williams: Except as to one month. 

Mr. France: December, 1918? 

Mr. Bowen: The principle is involved in one month of 
1918. 

Mr. France: There is no question raised because of the 
fact the Annapolis Company actually takes up this money. 
That does not enter into it? 

Mr. Bowen: I do not think it should. 

Mr. France: They could only have done it as your agent. 

Mr. Bowen: That is the idea. 

Mr. Barbour: We do not think it affects the rights at all. 

Mr. Williams: I do not like to irritate Mr. Ham in any 
way, but if you do call it a fiction, our conductors with the 
initials of the Annapolis Company on their caps would have 
gone to the Annapolis Company and turned in the receipts. 
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Mr. Ham: I think it makes a difference in subsequent 
years, and it turns out our accounting department has 
been billing you cash fares at five cents, which is purely 
an error, as we see it. They should have billed you at 
eight cents, because you collect the money. You did col¬ 
lect it and it was our money. But through error in our 
accounting department they billed you only at five cents. 

Mr. Gardiner: But under the contract if they collect five 
cents, eight cents, or three cents, they collect it as your 
agent after all. 

Mr. Williams: We accounted for the actual number of 
passengers carried and then the cash fares separate. 

Mr. France: I do not see that the Washington Company 
would be in any better position by actually collecting this 
money. 

Mr. Barbour: Not a bit. 

105 ]\Ir. Bowen: It is a matter of convenience, that is 

all. (Transcript p. 47.) 

And when counsel for the plaintiff company was about 
to proceed with putting its testimony before the arbitrators, 
this occurred (Transcript p. 47): 

Mr. Bowen: If it is agreeable to the Board, we might 
produce our testimony on this one point before going into 
the other questions. * * * j mean the figures, to show 

how we apply the figures. • • • 

Mr. Barbour: They are illustrative more than proof. 

Judge Barber: Is that agreeable to you? 

Mr. Williams: I do not know whether this is entirely ac¬ 
cording to the arbitration. As you gentlemen can see, this 
is mainly a question of the construction of the contract. If 
it could be that the arbitrators could find the proper prin¬ 
ciples of construction and promulgate them I do not think 
there would be any difficulty about the auditors of the two 
companies arriving at the proper figures. 

Judge Barber: You would have no trouble with the fig¬ 
ures if you knew how to proceed? 

Mr. Williams: No; and if we take proof of the figures we 
will be here for a long period of time, and none of us, ex¬ 
cept the auditors, who are always in a class by themselves, 
will know anything about it. 
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Mr. Bowen: Following that ont, Mr. Williams, we will 
assume then that our contract of 1907 is before the arbitra¬ 
tion board. 

Mr. Williams: Yes sir. * • ♦ 

And while Mr. Neal was on the stand, the following oc¬ 
curred : 

Mr. France: Tell me something about the technique of 
this. Tell me the difference between tickets and identi¬ 
fication checks. 

Mr. Neal: The ticket is the coupon of the W. B. & A. 
roundtrip ticket, or a ticket bought good for the fare within 
the District of Columbia. Identification checks are trans¬ 
fers given to them from our intersecting lines. 

106 Mr. Williams: In addition, an identification slip 
can mean if a car breaks down you would issue an 
identification of the passenger to another car. 

Mr. Neal: Yes, sir. 

• •••••• 

Mr. Bowen: Mr. Neal, following Mr. France’s sugges¬ 
tion, will you go further and explain the nature of the 
tickets that prevailed at that time and whether they were 
interchangeable or not! 

Mr. Neal: The nature of the city tickets! * • • Well, any 
tickets that they collected good for a fare within the Dis¬ 
trict of Columbia we redeemed from them at the prevailing 
rate for tickets, which was four and one-sixth cents, and 
any tickets of theirs, those coupon tickets, that we collected 
on our street cars they redeemed from us at the rate that 
we charged them, four and one-quarter cents. 

Mr. Bowen: Might those tickets have been Capital Trac¬ 
tion Company tickets as well as Washington Company 
tickets f 

Mr. Neal: Yes; those tickets that they collected and 
charged to us might have been Ca])ital Traction tickets. 
Of course, we then sought redemption from the Capital 
Traction Company. 

Mr. Barbour: Under the laws both of these street car 
systems in Washington were authorized and directed to 
issue and sell tickets at six for a quarter, those tickets were 
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usable not only on the lines of the company issuing them, 
but on the lines of any other street railroad company in 
the City of Washington, and then they were recpiired to in¬ 
terchange between themselves. (Transcript p. 56.) That 
after the differences arose in 1918 payments were made 
without prejudice to either side. (Transcript p. 75.) 


Transcript p. 142. Mr. Ham, while on the stand in ex¬ 
planation of the billing of the defendant company for tickets 
at the rate of testified: 

1 consider that that is in error. 1 think that the Wash¬ 
ington Company was entitled to only collect the legal 
107 rate of fare within the District of Columbia, which 
was 4% cents on tickets, and that is all that we are 
now charging them. 

The second thing is that Mr. Neal and myself—1 take my 
share of responsibility in that—had overlooked that pro¬ 
vision of the contract that states that in arriving at the two 
steps of $50,000 and $70,000 respectively, for that purpose 
alone, an identification check was to be given the value of 
4^4 cents. Those two things constitute the difference be¬ 
tween the findings of Mr. Neal and myself. 

Mr. France: Would not the i)osition that you take, namely 
that the Washington Company would only be entitled to 
4% cents, contravene the contract itself ? Does not the 
contract give you 4V4? 

Mr. Ham: No. I will explain that. I think the situation 
has been clarified by a statement made by Mr. Williams 
this morning. * * * Mr. Williams stated that this con¬ 
tract evidently contemplated not the use of a through ticket 
by the Washington, Baltimore & Annapolis with the coupon 
attached, but it contemplated the collection, within the 
District of Columbia, of the legal fare within the District 
of Columbia. For their own convenience they adopted a 
through ticket, this coupon being issued for the account 
of the Washington Railway & Electric Company. I think, 
if you get the ticket, you will find it reads about that way, 
doesn’t it? This ticket reads: ‘Issued by Washington, 
Baltimore & Annapolis Electric Railroad Company, account 
of Washington Railway & Electric Company, good for one 
fare on Washington Railway & Electric Company’s Line in 
the District of Columbia.’ It is simply a coupon issued 
for convenience, for our account. 
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Now, bear in mind what I consider the essence of this 
contract, which is that the Washington Company is, first, 
not only permitted, but required to charge the legal rate 
of fare within the District of Columbia, and is also to fetain 
the possession of everything that is collected by the An¬ 
napolis Company as our agent or to bill them for what they 
hav^e collected as our agent. Then, the item of 4^4 
108 cents mentioned in this contract is only for the pur¬ 
pose of determining the point at which we are to 
cease to charge them % of a cent for additional compensa¬ 
tion for hauling these cars within the District of Columbia. 
That is very clearly stated in the contract. * * * 

That value of 4Vi cents is placed alike upon a ticket that 
is only worth 4% cents, and upon an identification check 
which is worth nothing. In other words, that value of 4Vi 
cents is a value which is placed there for the purpose of 
determining when the steps of $50,000 and $70,000 respec¬ 
tively are arrived at in this contract. (Transcript p. 145.) 

Mr. Williams (Transcript p. 148): Isn’t it something like 
this, gentlemen, that the contract does not expressly pro¬ 
vide for any payment by the Annapolis Company exce[)t 
% of one cent! 

Mr. Ham: Absolutely. 

Mr. Williams: Except the payment of % of one cent, 
which was a rough way of getting at an equivalent of a 
5 cent fare on every passenger; and that you have certain 
figures here, but what you have to bear in mind is that that 
second paragraph of Section 9 is practically an accounting 
paragraph, which has nothing whatever to do with pay¬ 
ment, except as it shows that you have stepped up to $50,000 
or fallen below it, or stepped up to $70,000 or fallen below 
it? 

Mr. Ham: My interpretation of it is probably only a 
duplication of what I have said before, that, just as you have 
now stated, the Annapolis Company is not to pay anything 
except % of a cent. We get all the fares. In addition to 
that we get % of a cent for non-cash passengers for a cer¬ 
tain time, after which we do not get it. That is all there 
is to it. 

Judge Barber: To raise it up to the 5 cents, just as Mr. 
Williams says? 

Mr. Ham: No, it does not raise it. 
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Judge Barber: Isn’t that the result? 

109 Mr. Ham: The result is that after you have reached 
this period of $50,000, we do not get the additional 

compensation of % of a cent. 

Judge Barber: Before you reach it, would not the re¬ 
sult be to make them pay the 5 cents 1 
Mr. Ham: 4% plus %. 

And at another time, to-wit (transcript p. 151) Mr. Wil¬ 
liams said: 

“I am assuming that at the time this contract was made 
there was no provision in the contract for the W. B. & A. 
issuing its own coupon tickets.” 

Mr. Gardiner: Or handling the cars in the District! 

Mr. Williams: Or handling the cars in the District. You 
had, therefore, a situation like this. What would a pas¬ 
senger riding on the Annapolis car present to the conduc¬ 
tor, technically, of the Washington Company? There were 
three possible methods: One, the cash fare; two, the ticket; 
and three, the identification slip. The fare thus received 
became the property of the Washington Company. The 
local ticket thus presented became the property of the 
Washington Company. The identification slip became the 
property of the Washington Company. Now, so far as the 
cash fare is concerned, that went into the treasury of the 
Annapolis Company, that 5 cents. The Annapolis Com¬ 
pany owed it to the Washington Company. So far as the 
ticket, which was a local ticket, is concerned the Annapolis 
Company owed nothing to the Washington Company for 
that, because the Washington Company, before it issued 
that ticket to the individual rider or to the Annapolis Com¬ 
pany, paid the legal rate, to-wit, six tickets for a quarter. 
On the identification slips, that is, for a person who would 
finally become a rider on the Annapolis car, it paid to the 
local company at least 4% cents. Otherwise he could not 
get it. It seems to me that you cannot, in fairness or under 
the contract, charge the Annapolis Company with Wash¬ 
ington local tickets collected at any rate, because that is 
an outside transaction. 

110 And again (Transcript p. 153): 

Mr. Williams: But what I am trying to get at is 
this. This was a supplemental agreement about the cou¬ 
pons. On the local tickets, the W. B. & A. furnishes its 
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conductors, or used to furiiisli tl.c n, witli tickets in 1917. 
The W. B. & A. bought those tickets at the prevailing rate 
and sold them to their conductors, and made their conduc¬ 
tors account for them. Under that system the Washington 
Railway & Electric Company gets 25 cents for each six 
tickets, doesn’t it? 

Mr. Ham: Yes. 

Mr. Williams: If the purchaser uses them on Annapolis 
cars, what rate have you charged? 414 cents against the 
Annapolis Company for a ticket which you have already 
received 4% cents for? 

Mr. Ham: Because he has used up that ride, and we 
charge him with that ticket. 

Mr. Williams: But you have gotten the cash, and you 
charge us cash again for the same ticket. Isn’t that right? 

Mr. Ham: Not at all. It is not right. We are not charg¬ 
ing you in this statement with these local tickets at all. 
• • • are charging you for them and crediting you 

with them, and it leaves the net result of nothing. * * * 

Therefore we have charged you nothing for those local 
tickets. 

Mr. Williams: The balance of it is made up of W. B. & A. 
coupons ?. 

Mr. Ham: Yes. 

Mr. Williams: Nothing else? 

Mr. Ham: Nothing else. (Transcript p. 155.) 

(Transcript p. 155.) Mr. Gardiner: This seems to be a 
complicated question. The contract contemplated and pro¬ 
vided that when you got to the District Line you turned over 
your cars to the Washington Railway & Electric people. 
Whether vou turned them over bv vour motormen and con- 
ductors taking their caps off and putting the other men’s 
caps on, or whether they stepped oif with their checks 
111 and receipts and the Washington Railway employees 
stepped on, it matters not. It is the same thing in 
law. They actually took charge of them, actually collected 
everything from there on. Now, because they allowed you 
to collect it and put it in your treasury over-night would 
matter not. After all, it is collected, and it is the money 
of the Washington Railway & Electric Company, every dol¬ 
lar of it. If the Public Utilities Commission of Washing¬ 
ton should have said ‘‘We reduce your fares to 2 cents,” 
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there is a i)rovision in lliis contract which says you would 
have to make up the difference up to a minimum. That Is 
contemplated. If it was increased to 8 cents, the Washing¬ 
ton Railway & Electric Company collects it, and gets their 
money. 

When you come to an accounting, however, you set a basis 
of accounting, at which period you are not to pay this addi¬ 
tional % of one cent, or ^4 of one cent? 

Mr. Ham: Three-quarters of a cent. 

Mr. Gardiner: In other words, the whole trouble comes 
about, it seems to me, by reason of the fact that the W. B. 
& A.—and they are not to be criticised for it, but to be 
commended for it—in their effort to meet competition with 
other lines coming from Baltimore, have given the ticket 
for the minimum amount that they can, and on this coupon 
they are allowing only a certain amount. If the contract 
was carried out, I could tear this off, and you gentlemen 
would sell in Baltimore this ticket less this amount, and less 
this portion (indicating). 

Mr. Williams: No. 

Mr. Gardiner: Wait a minute. Less this portion, which 
provided for a fare from the District Line in; and there¬ 
fore, you gentlemen may charge 20 or 50 cents only for a 
ride from Baltimore, if you please, but you would not 
charge anything from the District Line. Their conductor 
would walk on—that is, the Washington Company’s conduc¬ 
tor would walk on at the District Line and proceed to col¬ 
lect the fare allowed by the District authorities from there 
on. 

112 Mr. Williams: What I tried to bring out is this. 

Mr. Gardiner: If I am not right, I want you to call 
me down, because that is in my mind. 

Mr. Williams: The Washington Company and the An¬ 
napolis Company did not have any agreement, did not have 
anything in this contract which contemplated the issuance 
of these coupons. Nothing whatever was said about it. 
When you read the contract, all the arbitrators have got to 
go on is a clause that the property collected is the property 
of the Washington Company, and it stops there. Then, 
you go on to the accounting provision for arriving at the 
two steps of $50,000 or $70,000. 

Mr. Ham: That is my interpretation. 
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Mr. Gardiner: That is what I understand. 

^Ir. Williams: It is very much involved. You can read 
this over a good many times and get different slants on 
it, but if you read it carefully you will not find any pay 
provision other than the % of a cent, and the property 
clause which says that everything collected shall be the 
property of the Washington Company, and they stop there. 
Then, the parties got together, and the W. B. & A. issued 
this coupon ticket. Whether they pay for that does not go 
into this contract, is not provided for by this contract. They 
have got to pay, of course, for the issue of the ticket. 

Mr. Ham: I think it is provided in the contract clearly, 
in Paragraph 9, that the Washington Company shall col¬ 
lect from passengers on the cars of the Annapolis Company 
such cash fares, tickets, identification checks, or other evi¬ 
dence of the right of a passenger to ride as said Washing¬ 
ton Company may be legally entitled to collect from pas¬ 
sengers on its own cars, on said line from loth and 11 
streets. Northeast to the District Line. 

Mr. Williams: You can put one interpretation on that, 
Mr. Ham—but I am afraid we are breaking in on your state¬ 
ment. You may interpret that to mean that the Washing¬ 
ton Company might go down the line and, under this 
113 contract, as it was originally drawn, refuse to accept 
the coupon of the W. B. & A. 

Mr. Ham: I think we could, if you declined to pay us the 
legal rate within the District of Columbia. We could in¬ 
sist upon getting it. 

Mr. Williams: We supplemented this contract by the 
coupon arrangement. 

Mr. Ham: I do not think that modified the contract at all. 
That was simply a means of convenience for the Annapolis 
Company to carry through passengers. 

Mr. Gardiner: If they were to collect the fare legally 
fixed in the District of Columbia, it means that they are 
entitled to collect whatever the Public Utilities Commission 
of the District of Columbia fixes as the proper fare, and it 
is theirs. 

Mr. Williams: I am informed that there was some cor¬ 
respondence on this coupon matter. 

Mr. Gardiner: I would like to see it if there is. 

Mr. Williams: And that it should be accounted for at 
4% cents? 
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Mr. Barbour: If there is such correspondence it ought 
to be produced. 

Mr. France: Would it be covered by- the expression 
‘‘other evidence of the right of a passenger to ride?” 

Mr. Williams: There is no price put down for that coupon 
in the contract, for the purpose of payment. 

Mr. Gardiner: Now, if the contract had provided that 
the Annapolis Company should collect these fares, and ac¬ 
count on that 41/4 basis, we would have no difficulty, because 
then it would go back to the figure fixed. You see what I 
have in mind? 

Mr. France: Mr. Bowen, coming back to the illustrative 
exhibit that you filed the last time we met, there was an 
error, then, in charging any of these tickets at 4l^ cents as 
a debit. It ought not to have been as a debit. It ought to 
have been only as an accounting device. 

Mr. Bowen: Only an accounting device. 

114 Mr. France: That is what misled me. These Ham 
exhibits really supersede the other. 

Mr. Bowen: I think it responds to the provisions of the 
contract. To that extent it would be treated as a modifi¬ 
cation of these other exhibits. 

(Transcript p. 175.) While Mr. Ham was making his 
statement the following occurred: 

Mr. Williams: In the concluding sentence of this last 
paragraph of Section 9 it provides that ‘tickets, identifica¬ 
tion checks, or other evidence of the right of a passenger to 
ride, except free passes, are, for the purpose of arriving 
at the said excess or surplus to be paid, to be given a value 
of four and one-sixth (4V{;) cents.’ 

That does not deal with payment, but is a formula for 
getting at the excess to be paid. Is that right? * • • 

Mr. Ham: I should say it was a definite instruction as to 
the method of seeing how much of an allowance was to be 
paid. 

Mr. Williams: To put it in the words of the contract, it is 
really a formula to get at the excess to be paid. 

Mr. Ham: Yes. 

Mr. Williams: I think that is all. Thank you, Mr. Ham. 

And thereafter Mr. J. J. Doyle testified before the Board 
of Arbitrators that he had been with the Washington, Bal- 


06 W. R. & E. CO. vs. W., B. & A. E. R. R. CO. 

timore and Annapolis Company ever since it started to run, 
first, as superintendent of construction, later on as super¬ 
intendent, and later on as general manager and vice-presi¬ 
dent; that cars of that company leaving Baltimore arrive 
at the District Line, which is the point where the W. B. & A. 
cars enter onto the tracks of the Washington Company. 
There are several kinds of transportation picked up. There 
is the ticket transportation, and the cash fare transporta¬ 
tion picked up on the southbound trips, coming into Wash¬ 
ington. On the northbound trips there is the cash fare 
transportation, ticket transportation, and the identi- 
115 fication checks. A passenger leaving Baltimore with 
a ticket purchased in Baltimore, destined to Wash¬ 
ington, finds himself with a ticket with two coupons, one 
giving him the right to ride from Baltimore to the District 
Line, and the other coupon the right to ride over the Wash¬ 
ington Railway & Electric Company’s line. The conduc¬ 
tors, in some instances pick up both coupons at one time, 
and in other instances they pick up the W. B. & A. coupons 
first, allowing the passenger to retain the Washington cou¬ 
pon, and collecting that only after the car has passed over 
the District Line. That they sold also what is known as a 
commutation ticket in books of 60 trips, good for the month, 
between Baltimore and the District Line. In most every in¬ 
stance, those commuters take advantage of purchasing the 
six for a quarter Washington Railway & Electric strip of 
tickets. Speaking about 1917 and 1918 operation,— and 
that upon arrival at the District Line they present to the 
conductor one of those six for a quarter tickets, which en¬ 
titled them to transportation in over the Washington Com¬ 
pany’s lines. 

That on an outbound trip the commuter, for instance, 
would get on at the corner of 8th and H Streets, or any 
corner that the car passes, and hand the conductor a six 
for a quarter ticket, which gives him the right to ride to 
the District Line, and upon arrival at the District Line the 
conductor would then collect the commutation ticket good 
over the Baltimore Company’s line. 

Mr. Barbour: If he presented a transfer, what would 
happen. 

Mr. Doyle testified that if he presented a transfer or 
identification check it would entitle him to the same ride. 
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The witness has always considered the identification check 
and the transfer as being the same thing, that he never 
heard it called identification check until he came to Wash¬ 
ington ; but when some of their cars or a train stops at the 
White House Station, 15th & H Streets, Northeast, and the 
passengers are discharged there, they get an identification 
check in exactly the same form as a transfer. (Transcript 
p. 178.) 

116 Mr. Williams: And then a passenger going out 
northbound may ride in a Washington local car out 
to 15th and H Streets, Northeast, pay his cash fare to the 
Washington Railway & Electric conductor on the local car, 
or his local ticket, and when he breaks his journey he gets 
an identification slip? 

Mr. Doyle: Yes, sir. 

Mr. Williams: And then he boards one of your cars? 
* * * And the conductor honors that identification 

check? 

Mr. Doyle testified that they honored it through the bal¬ 
ance of the District to the District Line, that all of those 
transfers delivered by his conductors are all Washington, 
Railway & Electric Company’s transfers, and are honored 
by the Washington, Railway & Electric Company over any 
of its lines in the city; to the best of his recollection the idea 
of the W. B. & A. issuing coupons which were good for the 
trip in the District of Columbia was first commenced during 
the first year of operation and that these tickets later have 
been billed by the Washington Company at right 

along; that identification checks are never issued to a 
passenger in the District unless the passenger has previ¬ 
ously paid a fare or a ticket. 

Whereupon the following occurred (Transcript p. 180): 

Judge Barber: * * * There is one thing I do not 

quite understand. When they come in on the inbound 
trains, they have your ticket. That coupon, or whatever 
you call it entitles them to ride in on the Washington cars? 

Mr. Doyle: Yes, sir. 

Judge Barber: It takes the place of anything else? 

Mr. Doyle: That is correct. 


7—4700a 
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Mr. Gardiner: It takes the place of a regular Washington 
Kailway & Electric Company ticket, or a Capital Traction 
Company ticket ? 

Mr. Doyle: That is correct. I might say incidentally 
that if one of our passengers got on to a Washington Rail¬ 
way & Electric car with that coupon, he would be en- 

117 titled to ride on any of the Washington Railway & 
Electric lines. That is the coupon. 

Judge Barber: Do all your tickets sold in Baltimore con¬ 
tain that coupon, as you call it? 

Mr. Doyle: All tickets into Washington, yes, sir. 

Mr. Doyle further testilied that the rate between the Dis¬ 
trict Line and Baltimore was $1.01; on the round-trip the 
rate is $2.00 from Baltimore to Washington; and the rate 
from Baltimore to the District Line and return is $1.90. 

Mr. Gardiner: How do you arrive at that $1.01. Why 
do you make that arbitrary figure? 

Mr. Doyle: Our tarill's are based on approximately 3 
cents a mile, and the distance to the District Line from 
Baltimore brings it to $1.01. 

Mr. Gardiner: Is that by the Public Utilities Commission 
of Maryland? Is that what they allow you, 3 cents a mile ? 

Mr. Doyle: Yes, sir. 

Mr. Williams: And the Interstate Commerce Commis¬ 
sion, too? 

Mr. Doyle: And the Interstate Commerce Commission 
too. 

Mr. Williams: So far as your patron is concerned, he 
does not pay for a Washington ticket specifically. He pays 
either a single fare; he buys either a single trip ticket from 
Baltimore to Washington, or a round-trip, and pays so 
much money ? 

Mr. Doyle: That is correct. 

Mr. Williams: In other words, there is no valuation put 
on the ticket. 

Mr. Doyle: No, sir. 

Mr. Williams: On your end of the ticket, or on the Wash¬ 
ington Railway end? 

Mr. Doyle: No, sir. That is a matter between the com¬ 
panies. 

Mr. Williams: And the published tariffs, what the 

118 published tariffs indicate? 

Mr. Doyle: Yes, sir. * • • 





the 3/4 of a cent. (Traneoript p. 222} 

Ib connection with, and as part of the testlnony of the 
aboTe naaied witness Mason before the said Board of Arbitration 
there was introduced in evidence the following two exhibits 
marked "Mason Exhibit lo. 1" and "Mason Exhibit Ho* 2": 

MA3CI EXHIBIT 1 . 


1917 




Calculation 


Humber 

Value 

Cash fares at 54 


90427 

$ 4,521*35 

W.B.4 A* tickets 

at 4-1/4 

1072613 

45,585*55 

W.B.4 A* ■ 

• 3/4 

1072613 

8,043.09 

W.R-A f. " 

• 4/1/4 

202647 

8,612*50 

W.R.A S* " 

■ 3/4 

202647 

1,519.85 

Identification checks 4-1/4 

101406 

4,307.76 

• 

■ 3/4 

101406 

760.55 

Total 



$73,350.65 

Deductions at 3/4 

1376665 

10.334.99 

Bet 



163,025.66 

Settlement 




Cash fares at 54 


90427 

4,521*35 

W*B*A A* tickets 

at 4-1/4 

1072613 

45,585*55 


■ • "3/4 

W.R.A E. • • 3/4 

Identification oheoks 3/4 
All fora tickets 4 

Total 50,106.90 

W.B.4 A. tickets 
collected on 

W.R.4 f.csrs at 4-1/4 56063 8.382*68 

Total payments 52,489*58 

Receipts of W.R.4 B.Co* 
from W.B.4 A.passengers 


Hob* 4700 & 4701* 

Waelilngton Railway & Slectric Company, 
a Corporation, Appelljuit, 

TS* 

J^ehington, Beatimore and Annapolis 
"lectric R^lroad Company 5 a Corporation, 

and ) Page Ho • //^ 

Vashington, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation, , 

TS * Appellant, 

Washington Railway & Electric Company, 
a Corporation* } 



1«0 



Calculation 


Humber 

Tain, 

1 

Payments from W. 

B.A A. 


tSO,106.90 

-a 

«* 

W.R.a I.tickets 

oollectsd 



", 

on H.B.d A.cars 4«l/6 

202647 

8.443,70 

4 

Total 

• 


i58.550.60 

5 

f» 
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7 

1918 




8 

Calculation 


Humber 

Value 


Cash fares 

at 5 

182408 

t 9,120.40 

10 

« N 

7 



11 

H ft 

8 



12 

W.B.& A. tickets 

4-1/4 

1989187 

84,540.45 

13 

■ a 

3/4 

1989167 

14.918.81 

14 

t.R.A I, 

4-1/4 

202325 

8,599,81 

15 

• ■ 

3/4 

202325 

1,517.43 

16 

Identification checks 4^1/4 

123322 

5,241.18 

17 

■ 

» 3/4 

123322 

924.92 

18 

Total 



124,863.10 

19 

Deductions 

at 3/4 

2314834 

17.361.25 

20 

let 



107,501,85 

21 

Altemative 




22 

» 





23 

Cash fares 

at 5 

182408 

1 9,120.40 

24 

II ft 

7 



25 

« e 

8 



26 

All others 

4-1/6 

2314834 

96.451.43 

27 

Total 



105,571.82 

28 





29 

Sattlenent 




30 

Cash fares 

at 



31 

a • 

7 



32 

9 9 

8 




Hob. 4700 & 4701. ^ ^ ^ 

Washington Railway & Electric Company, 
a Corporation, Appellant, 

ra. 

Washington, ftiltimore and Annapolis 
-Electric Railroad Company, a Corporation, 

and 

Washington, lialtimore and Annapolia 
Blectno r<ailroad Company, a Corporation, 

TO. Appellant, 

Washington C<ailway k Electric Company, 
a Corporation. 


Page Ho. 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


Oalcnlation 


lumber 

Value 

W.B.A A. tickets 

at 4>l/4 



S N 

3/4 



9.R.A C. » 

3/4 



identification checks 

3/4 



All fares 


8171595 

i 86.863.80 

Tctal 



86,863.80 

V.B.A A. tickets 




collected OB 




W.R.A £• ears 

4-1/4 

67406 

2.864*75 

Total payments 



>89.739.55 


12 


13 

14 

15 

16 

17 

18 

19 

20 


21 


22 


23 


Reoeipts of W.R.A £• 
fro9 A. 

paseengers 

W.R.& tickets col¬ 
lected on W.B.d A* 
oara 


4-1/6 202335 

5 

6- 1/4 

7- 1/2 
7 

6-2/3 


$86,863.80 


8,430.21 


24 


25 


26 


27 

28 


■ Total $95.294.01 

Thereupon the findings and award of the arbitrators 
were published on April 19,1924 and plaintiff offered and there 
was receired in evidence said findings and award of arbitrators, 
under eigreenent between the parties (plalntiff*a I'xhlbits 3 


29 and 4)^ and said findings and award of arbitrators, being 

30 plaintiff*8 fzhibit Ifo. 5, are in words and figures ae follows: 


31 

32 


Eos. 4700 & 47ca. .) 
Washlngtcn iiailwaj St Electric Conpany, ) 
a Corporation, Appellant, } 

T8. ) 

Washington, JSaltixnore and Annapolis ) 
*lectric Railroad Coispany, a Corporation, ) 

and ) 
Washinaton, JBaltimore and Annapolis j 
Blectrio ftailroad Company, a Co4*i>or' tion, ) 

Ts • Appellant, } 
laohington Railtray i Blectric Companj', ) 
a Corporation. ) 




121 
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Judge Barber: At your ticket offices in Washington 
you sell a ticket with a coupon attached, giving the pur¬ 
chaser the right to ride in the City of Washington, just as 
on that ticket (indicating)? 

Mr. Doyle: Yes, sir, this is a ticket that would be sold in 
the city of Washington, to Baltimore. 

Mr. France: Just one minute. A man, then who gets 
your ticket gets a District ride for 4 cents, doesn’t he? 

Mr. Doyle: Yes. That is the distribution eventually 
made between the two companies, which leaves us only four 
cents, or rather, we have to add a cent to that to pay the 
Washington Company. * * * On the round-trip it is 

figures on 5 cents. (Transcript p. 182.) 

Mr. Thomas Mason, another witness on behalf of the 
W. B. & A. Company testified before the Board of Arbitra¬ 
tors that he had been with the Annapolis Company a little 
over four years, as assistant to the President, and under 
examination by Mr. Williams stated that the figures sub¬ 
mitted by him are simply his construction of the formula 
to get at values, to see whether or not the Annapolis Com¬ 
pany was entitled to the $50,000 figure, and that under the 
third section of Paragraph 9, it simply meant that the 
Washington Company collects the or whatever it may 
be, and that the Annapolis Company, in addition pays the 
money thereby provided for. (Transcript p. 221.) And 
that the contract provides that the Washington Railway & 
Electric Company shall collect this four and a fraction 
cents and in addition thereto the Annapolis Company pays 
the Washington Company % of a cent up to the point where 
the receipts including those payments are $50,000 per an¬ 
num, then when the total receipts for the year are $50,000 
they are not required to pay 


(Here follow diagrams marked pages 119, 120, and 121.) 
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122 Plaintiff Exhibit No. 5. 

In re Arbitration Between Washington Railway & Elec¬ 
tric Company and Washington, Baltimore & Annapolis 
Electric Railway Company. 

After fully hearing the parties, their witnesses and coun¬ 
sel the undersigned arbitrators in the above entitled matter, 
make the following written award: 

On the 15th day of April 1907 the Washington Railway 
& Electric Company, hereinafter called the Washington Com¬ 
pany, and the Washington, Baltimore & Annapolis Electric 
Railway Company, hereinafter called the Annapolis Com¬ 
pany, entered into a written contract by the terms of which 
the two companies connected their tracks at the line of the 
District of Columbia and the Washington Company there 
received the cars of the Annapolis Company, operated the 
same to the corner of Fifteenth and H Streets, Northeast, 
in the city of Washington and returned them to the district 
line. A copy of that contract is attached hereto and made 
a part hereof. 

On the 5th day of February 1909, the parties entered into 
another written contract by the terms of which the cars of 
the Annapolis Company were to be further operated over 
the tracks of the Washington Company to the corner of 
New York Avenue and Fifteenth Street, Northwest. This 
later contract was supplemental to the original contract. 
A copy thereof is hereto attached and referred to. 

The original contract (Article 15 thereof) provided that 
in case of any dispute or difference between the parties 
with reference to any matter covered by the contract, such 
dispute or difference should be submitted to three arbitra¬ 
tors, one to be chosen by each of the parties, the third to be 
selected by the two so chosen and that the decision of the 
majority of such arbitrators should be final and binding 
upon the parties. 

123 This arbitration is had by virtue of that provision 
in the original contract and the questions arising with 

reference to the matters in dispute have been set forth in 
a written agreement to arbitrate, a copy of which is attached 
hereto. 
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We consider and dispose of these questions in the order 
therein mentioned. 

“a. Under the proper construction of the provisions of 
said contracts relating to the compensation to be paid by 
the Annapolis Company to the Washington Company for 
the handling of passenger traffic in the District of Columbia, 
what amount, if any, was or is payable by the Annapolis 
Company to the Washington Company for said traffic han¬ 
dled in the year 1917 and 1918, and on what basis, and for 
what period should the same be calculated and awarded? 

The said construction shall be applied to the facts and 
figures admitted by the parties, or found by the arbitrators 
upon such proper evidence as shall be offered by the par¬ 
ties hereto.^’ 

The gross amount of the revenue derived from said traffic 
for each of the years 1917 and 1918 is not in dispute. The 
real question is, how shall the same be disposed of or ap¬ 
plied in settlements between the two companies under the 
terms of the contract? 

It is agreed, if we will ascertain the state the applicable 
rules for such settlements as the same may be deduced from 
a proper interpretation of the contract, that the parties 
through their accounting officers can ascertain the definite 
amounts without our assistance. 

To ascertain the rule applicable to such settlements, it is 
necessary to examine somewhat in detail certain provisions 
of the contract. 

Article 9 of the original construed with certain perti¬ 
nent provisions of the supplemental contract provides that 
the Washington Company shall collect from passengers on 
the Annapolis Company’s cars, such cash fares, tickets or 
identification checks as the Washington Company may be 
legally entitled to collect from passengers on its own cars 
on its line from the corner of Fifteenth Street and 
124 New York Avenue, Northwest, to the district line and 
that such cash fares, tickets and checks are to be re¬ 
tained by and be the property of the Washington Company 
and that in accounting by the Washington Company to the 
Annapolis Company for receipts from passengers carried 
on the cars of the latter company from a point in Mary¬ 
land to a point in the District of Columbia and vice versa, 
for the purpose of fixing the annual amount of such receipts 


102 


W. R. & E. CO. VS. W., B. & A. E. R. R. CO. 

as in the contract provided, values shall be given thereon 
as follows: 

Cash fares—the amount received. 

Tickets and identification checks—4^4 cents each. 

It also provides that as a compensation to the Washing¬ 
ton Company for operating the Annapolis Company’s cars, 
the latter company is to pay the former for each passenger 
transported in the Annapolis Company’s cars who pays for 
transportation by ticket or identification check, three- 
fourths of a cent in addition to the ticket or check and that 
‘‘when and so long as” the receipts for passengers thus 
transported shall amount to $50,000 per annum the An¬ 
napolis Company shall not be required to pay said three- 
fourths of a cent except so far as necessary to make up said 
$50,000. 

We find that Article 9 of the original contract contem¬ 
plates an annual accounting in the matter and that the in¬ 
come from the traffic must, in such accounting, be consid¬ 
ered by the year. 

The conclusion that such annual accountings are to be 
had is confirmed by the language of the last paragraph of 
Article II of the original contract. 

The parties agree that any annual accounting found by 
us to be required under the contract shall be for the calen¬ 
dar year. 

We find that if at the end of any calendar year the net 
receipts, that is, the cash fares computed at the amount re¬ 
ceived therefor plus tickets and identification checks com¬ 
puted at 4Vi cents each, aggregate $50,000 for the year, the 
Annapolis Company in such accounting for that year can¬ 
not be charged with three-fourths of a cent in addition for 
each or any ticket or identification check. If the net re¬ 
ceipts so computed do not amount to $50,000 for any cal¬ 
endar year, the Annapolis Company must pay in the 
125 final settlement for that year, if not already paid on 
account of monthly settlements, three-fourths of a 
cent for such a number of tickets and identification checks 
as will raise the amount to $50,000 for the year. 

The total revenue for the calendar year 1917 requires the 
application of this rule in the final accounting for that year. 

Article 9 also provides “when and so long as” the receipts 
of the Washington Company from such passenger traffic 
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amounts to $70,000 per annum, ‘‘after deductions in this 
paragraph hereinbefore provided” (which we think means 
the three-fourths of a cent per ticket and check) the Wash¬ 
ington Company shall pay the Annapolis Company out of 
any excess of its receipts above $70,000 net to it, such 
amount as shall be in excess of four cents for each passen¬ 
ger carried by the Washington Company on the Annapolis 
Company’s cars from a point within the district to a point 
in Maryland and vice versa. For the purpose of deter¬ 
mining such excess, tickets and identification checks shall 
be valued at 4 1/6 cents each. 

This provision means that the excess shall be determined 
in the following manner: 

Multiply 4 1/6 cents (the value fixed in the contract as 
the value to be given to each ticket and identification check 
for the purpose of ascertaining the excess) by the number 
representing such tickets and identification checks. To the 
product thus obtained add the amount received for cash 
fares during the year. The resulting sum will be the an¬ 
nual receipts for the purpose of a final accounting for the 
year in cases where the total amount of receipts so com¬ 
puted is $70,000 or more. 

Then to ascertain the excess multiply 4 cents (the rate in 
such case fixed in the contract for carrying each passenger) 
by the total number of passengers carried during the year, 
whether paying by cash, ticket or identification check; then 
deduct the amount thus obtained from the total annual re¬ 
ceipts ascertained in the manner last above pointed out and 
the remainder if any, will be the excess for that year which 
the Annapolis Company will be entitled to receive 
126 from the Washington Company in the accounting for 
the year. 

The total revenue for the calendar year 1918 requires the 
application of this rule in the final accounting for that year. 

In stating the rule to be applied to these annual account¬ 
ings we assume, as we understand the fact to be, that 
monthly accountings have been made each to the other by 
the respective parties, as contemplated by Article 12 of the 
original contract. 

The contract speaks of passengers riding upon other than 
cash fares, tickets or identification checks, but we make no 
reference thereto because no such passengers appear to 
have been transported. 


N. 
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‘‘6. Whether the Annapolis Company by proper construc¬ 
tion of said contracts is required to ])ay to the Washinj^ton 
Company any part of the salary paid by the Washington 
Company to the special crossing policeman stationed, by 
direction of the Commissioners of the District of Columbia, 
at 8th and H Streets, Northeast, in the District of Colum¬ 
bia, and if so, what amount is now due and remains unpaid, 
and is to be awarded to the Washington Company on ac¬ 
count of such salary.” 

The place where this special crossing policeman, herein¬ 
after referred to as a traffic policeman, was stationed, was 
where the tracks of the Washington Company cross those 
of the Capital Traction Company. He was placed there by 
virtue of an order of the Commissioners of the District of 
Columbia dated June 21, 1914. 

This order was made under authority of section 3 of the 
Act of Congress, approved June 24, 1898. Neither the con¬ 
stitutionality of the statute nor the legality of the order is 
questioned. 

The salary of such policeman has ever since been paid by 
the Washington Company and the Capital Traction Com¬ 
pany in proportion to the number of cars passing over the 
crossing on their respective tracks, which method of pay¬ 
ment seems to accord with the provisions of the stat¬ 
ute. 

127 The cars of the Annapolis Company pass over this 
crossing on the track of the Washington Company 
and the latter claims that under the contract it is entitled 
to be reimbursed pro rata by the Annapolis Company for 
the salary it has so paid. This claim is made as in the 
nature of a test case with the expectation on the part of 
the Washington Company that if sustained, the Annapolis 
Company will pay its proportion of the salaries of traffic 
])olicemen stationed at other crossings by order of the dis¬ 
trict commissioners since the cars of the Annapolis Com¬ 
pany have been operated thereover, that is, since the execu¬ 
tion of the supplemental contract. The Washington Com¬ 
pany does not, we understand, claim that the Annai)olis 
Company is liable to pay any i)art of the salaries of police¬ 
men ordered stationed at crossings before the cars of the 
Annapolis Company began passing thereover. 
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The original contract contemplated that cars of the An¬ 
napolis Company should penetrate the District on the Wash¬ 
ington Company’s tracks as far as Fifteenth and H Streets, 
Northeast, but they were to be operated and controlled 
wholly by the Washington Comi)any. The Washington 
Conp^any owned its right of way from the District Line 
to that point in the course of which there were some street 
intersections but there were no street car track intersec¬ 
tions on that portion of its line, and there are none now. 

The Washington Company relies in su})port of its claim 
particularly on the tirst ])art of Article 10 of the original 
contract which ])rovides that the Anna])olis Company shall 
pay “all costs and expense incurred by the Washington 
Company in the operation of the cars of the Annapolis 
Company thereunder,” excepting the cost of power and 
maintenance of track and overhead equipment. 

It also relies somewhat upon the second paragraph of 
the same article which in substance' provides that if by 
reason of the operation of the Annai)olis Company’s cars 
over the tracks of the Washington (^ompany the district 
authorities shall recpiire or order the placing of gates and 
watchmen at any street intersection, or fences constructed, 
the Annapolis Company will pay to the Washington 
128 Company the cost of erecting and maintaining the 
gates and fences and maintaining the watchmen. 

We do not think this paragraph supports the Washington 
Company’s claim. Traffic policemen can hardly be said to 
be watchmen. Fences would not naturallv be constructed 
in the public streets. We think this provision was intended 
by the parties to apply to the private right of way owned 
by the Washington Company over which the Anna])olis 
Company’s cars were to be operated and not elsewhere. 
If the expense of maintaining watchmen and erecting and 
maintaining gates and fences when ordered by the district 
authorities was, at the time the contract was made, under¬ 
stood by the parties to be an operating expense, this second 
paragraph was unnecessary; therefore, if the maintenance 
of traffic policemen be regarded as in principle like the 
maintenance of watchmen and gates this second paragraph 
of Article 10 makes against the interpretation claimed by 
the Washington Company for the first paragraph thereof. 
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When the Annapolis Company’s cars began to ])e trans¬ 
ported to Fifteenth Street and New York Avenue, North¬ 
west, there were between that point and Fifteenth and H 
Streets, Northeast, traffic ])olicenien stationed at several 
street car crossings whose salaries we understand were 
then and since have been paid pro rata by the Washington 
Company and other companies owning the intersecting 
tracks. 

Soon after the District Commissioners recjuired the traffic 
policeman at P]iglith and IT Streets, Northeast, the Wash¬ 
ington Company claimed to the Annapolis Company that 
the latter should pay its ])ro rata share of his salary and 
presented a bill therefor but never has claimed, until this 
arbitration, anv contribution toward the salarv of other 
traffic policemen. 

The original contract. Article 5, required the Washing¬ 
ton Company to provide and operate suitable cars between 
fifteenth and H Streets, Northeast and Fifteenlii Street 
and New York Avenue, Northwest, in sufficient numbers to 
accommodate the incoming and outgoing business of 
129 the Annapolis Company on schedules convenient for 
that purpose. 

Under the supplemental agreement, cars of the Annapolis 
Company were to be operated between the same points. To 
do this it became necessary to reconstruct and reada])t in 
large measure the track between these points, a substantial 
part of the expense of which the supplemental agreement 
provided should be paid by the Annapolis Company, and it 
also provided that the latter should annually thereafter pay, 
as its share of the cost and maintenance of the readapted 
and reconstructed track, $300. per mile. 

AVhen the cars of the Annapolis Company began to be 
operated over this reconstructed track, of course it followed 
that it would not be necessary for the Washington Company 
to furnish cars to accommodate the incoming and outgoing 
business of the Annapolis Company over that portion of 
its lines, and Article 4 of the supplemental contract ex¬ 
cused the Washington Company from that obligation. 

In view of the foregoing and of the fact that the sup¬ 
plemental contract contains no reference whatever to the 
payment of salaries of traffic policemen, the employment of 
whom over that part of the line to which that contract 
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especially relates, must have been within the cognizance 
of the Washington Company at least, we are of opinion 
when all the terms of both contracts are carefully con¬ 
sidered that it was not the intention of the parties to im- 
])ose upon the Annapolis Company the duty of paying any 
part of the salaries of traffic ])olicemcn sucli as the one at 
Eighth and H Streets, Northeast. 

We are of opinion however that, as claimed by the An¬ 
napolis Company, the salary of the crossing policeman in 
question is a tax, assessment or other charge mentioned in 
the last paragraph of Article 2 of the original contract, 
the payment of which was assumed by the Washington 
Company, and we therefore find that there is nothing due 
to it under 

130 ‘‘c. Under a proper construction of said contracts, 

what amount, if any, is now due and is to be awarded 
to the Washington Companj" by reason of, or on account 
of, any transportation of mail, ex])ress or freight!’’ 

What is the reasonable com])ensation to be paid by 
the Annapolis Company to the Washington Company for 
the transportation of mail, express, and freight carried in 
the cars of the former com])any over the tracks of the latter 
company, and from what date shall the period for the pay¬ 
ment of such compensation begin!” 

We understand there is no issue arising under “c*” and 
on account of mail because none has been transported 
and there is no dispute as to the amount received or to be 
received by the Washington Company to date on account 
of the transportation of freight. 

Article 11 of the original contract construed with the 
supplemental contract provides that the Washington Com¬ 
pany shall receive five per cent of the gross amount re¬ 
ceived by the Annapolis Company for the transportation 
of express in the Annapolis Company’s cars to and from 
Fifteenth Street and New York Avenue to the district line. 

No evidence has been introduced or concessions made 
which enable us to find the amount received bv the An- 
napolis Company from the express business within the 
limitations of said Article 11. 

It does appear that the Annapolis Company has for some 
years farmed out its express business to certain express 
companies as a result of which it has received a certain 
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percentage of all the gross recol; ts for express business 
done over all its lines. 

We find nothing in the contract which compels the An¬ 
napolis Company to do the express business in (piestion 
itself. If it has made and enforced a fair and reasonable 
contract with others for doing such business, concerning 
which no evidence has been introduced, and pays to the 
Washington Company five ])er cent of the gross amount 
actually received by it under said contract for the express 
business in the past, it will have complied with the ])rovi- 
sions of the contract between the parties in this case. 
131 The question submitted under “r/” has been with¬ 
drawn from our consideration. 

** e. Is the Washington Company entitled to charge Two 
Cents (2<^) for the identification checks issued by, or on 
behalf of, the Annapolis Company to passengers coming into 
Washington on the cars of the Annapolis Company in the 
event said cars stop at 15th and H Streets, Northeast, and 
said passengers desire to continue their journey in the cars 
of the Washington Company from 15th and II Streets, 
Northeast to the Treasury Building, or intermediate points, 
and, if not, what amount, if any, is due from and to be paid 
by the Washington Company to the Annapolis Company on 
account of moneys paid to the Washington Company for 
such identification checks?’’ 

Is the Washington Company entitled to charge Two 
Cents (2^) for identification checks issued to passengers 
bound out from Washington on its cars who desire to make 
the journey on the cars of the Washington Company to 15th 
and H Streets, Northeast, and to continue their journey 
thence to the District Line in the cars of the Annapolis 
Company, and if not, what amount, if any, is due from and 
is to be awarded to be paid by the Washington Com|)any to 
the Annapolis Company on account of moneys paid to the 
Washington Company for such identification checks?” 

Is the Washington Company entitled to charge for 
persons riding in the cars of the Annapolis Company, in 
the District of Columbia, Two Cents (2^^) per transfer for 
transfers issued at intersecting lines in Washington, be¬ 
tween 15th and H Streets, Northeast, and the Treasury 
Building, and if not, what amount, if any, is due from and 
is to be awarded to be paid by the Washington Company to 
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the Annapolis Company on account of moneys paid to the 
Washington Company for such transfers? 

“The foregoing questions, e, f and g, are to be construed 
and determined by the arbitrators in the light of the said 
contracts between the companies, the Public Utilities Act 
in force in the District of Columbia, and the Orders 
132 of the Public Utilities Commission of said District 
of Columbia; and neither party shall be bound to 
perform the award with respect to those questions without 
a prior judicial determination of the question of possible 
criminal or penal liability in so doing, if either shall think 
such determination necessary. 

The disposition of these questions naturally falls under 
one head. 

We find that the identification checks mentioned therein 
are what are commonly known as “transfers’’ and have 
so regarded them in our findings under “a” hereinbefore 
set forth. 

While under Article 8 of the original contract transfers 
were to be issued without charge to passengers in the cases 
mentioned in ‘"c,” and g,’^ yet it is not denied that the 
orders made by the Public Utilities Commission of the Dis¬ 
trict of Columbia apply to such transfers, nor is the legality 
of such orders questioned. 

The Washington Company by virtue of such orders is 
entitled to charge and receive two cents for transfers in 
the cases mentioned in “e”, and and is not re¬ 
quired to pay or account to the Annapolis Company for the 
moneys received therefor. 

Having made our findings and awards with respect to all 
the matters submitted to our determination so far as the 
evidence and concessions enable us so to do, except as to 
those withdrawn from our consideration during the hear¬ 
ing, we herewith publish and submit the same in duplicate, 
one to each of the parties this 19 day of April, 1924. 

ORION M. BARBER, 
JOSEPH C. FRANCE, 

Arbitrators, 

I find myself unable to agree with my very distinguished 
associates in the construction they have placed upon (a) 
and (b) of the Articles of Arbitration. 
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Much consideration and time has been spent, however, 
by the arbitrators in construing- these two paragraphs, and 
since, in my judgment, no useful purpose could be accom¬ 
plished by a detailed discussion of my views, I feel that I 
should sign the final conclusions with this comment. 

W. GWYNN GARDINER. 

133 Thereupon, further to maintain the issues on its 
part joined, upon the trial in the Court below, plain¬ 
tiff called as a witness Alfred G. Neal, who testified 
that he is vice-president and comptroller of plaintiff com¬ 
pany and that he had caused to be compiled statements 
showing the volume of traffic over plaintiff’s tracks in the 
District of Columbia in defendant’s cars during the years 
1917 to 1924, both inclusive; that the source of the figures 
contained in said statements as to the volume of traffic 
is defendant’s records. Said statements were offered and 
received in evidence as plaintiff’s Exhibits Nos. 6 to 13, in¬ 
clusive, and are as follows: 

(Here follow diagrams marked pages 134, 135, 136, 137, 
138, 139, 140, 141, 142, 143, 144, 145, 146, 147, and 148.) 

149 Witness further testified that the total amount of 
payments actually made by defendant to plaintiff 
from January 1, 1917, to and including December 31, 1924, 
applicable to traffic for the years from 1917 to 1924, inclu¬ 
sive, was $521,603.39, which he thinks is in agreement with 
records of the defendant; he has undertaken to calculate the 
amount due under the award of arbitrators, referred to in 
plaintiff’s declaration, applying the principles of the award, 
as he understands them, to the aforesaid volume of traffic 
for the years 1917 to 1924, inclusive; in doing this he 
has applied to the traffic carried during each year the legal 
rates of fare that plaintiff was authorized by order of the 
Public Utilities Commission of the District of Columbia to 
collect from passengers who may have been riding on 
plaintiff’s cars within the city of Washington; and, in addi¬ 
tion thereto, he has charged % of a cent for non-cash pas¬ 
sengers carried during each year; that means those who 
have ridden on tickets, tokens, or transfers; the computa- 






WASHINGTON» BALTIMORE & AHKAP0LI3 ELSCTRIC RAILRAOD COMPAKY 


TRAFFIC FOR YEAR 1917 


90,427 

1,072,611 

202.649 
1,275^260 
1,072,611 

202.649 
92.435 


Cash Fares ^ 

W.B. & A. Coupons 
Washington City Tickets 


« 4-l/6^f 


- Year 1917 

W.B. h A. Coupons 

- Year 1917 

Washington City Tickets 

- Year 1917 

Identification Checks 


1,367,693 

•{»« 


@ 3 / 4 ^ 


$ 4,521.35 


53,135.83 


10.257.70 .'j67,914.88 


W.B.AA .Coupons 
collected by 

Year 1917 56,063 ^ 4-l/6^ 


TICKET EXCHANQE-1917 
Wash.City 

Dr. Tickets ool- 
W.B. & A. leoted by W.B.^A . 

$2,336.96 202,649 ^ 4-l/6^ - 


Cr. 

W.B. & A. 

$8,443.70 

2.335.96 6.107.74 

$61,807.14 




METHOD OP ACCOUNTING TO W. B. & A. FOR THEIR COLLECTIONS IN 

WASHINGTON, D. C. 

YEAR 1917 


90,427 

1,072,611 

202.649 

92.435 

1,367,693 


Cash Fares ^ 5j^ 

W.B. h A. coupons 
Washington City Tickets 
Identification Checks 

« 4-1/4^ 


$ 4,521.35 


5B.126.95 


62,648.30; 


Article 9 of Contract, as Interpreted in Award 
of Arbltratore handed down April 19, 1924, provides that 
if the net receipts calculated on above basis exceeds 
$50,000 per annum, the W.B. & A. cannot be charged with 
3 / 4 ^ for each or any ticket or identification check in 
addition to the legal value thereof, therefore, credit 
is duo W. B. & A. for charge made for 1,367,693 Tickets 

and Identification Checks @ 3/4j^ each of 10,257.70 

NET CHARGE TO W. B. & A. FOR 1917 COLLECTIONS - $51,549.44 


PLAINTIFF*S EXHIBIT NO. 6 


4/28/24 


NOS. 4700 & 4701. ) 
Washington Railway fc Electric Company, ) 
a Corporation, Appellant, ) 

vs. ) 
Washington, Baltimore and Annspolls ) 
Electric Railroad Company, a Corporation, ) 

and ) 
Washington, Baltiirore and Annapolis ) 
Electric Railroad Company, a Corporation, ) 

vs. Appellant, ) 
Washington Railway & Electric Company, ) 
a Corporation. 


Fsge No.A?^ 
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182,406 

1,818,321 

202.201 

2,020,622 

170,866 

_124 

170,990 

•»««« 

1,989,187 

202,326 

123.298 

2,314,810 


1918 
Jan.i tc 
Nov.30th 

December 


182,406 

««U"» 

1,989,187 

202,325 

123,298 

2,314,810 


TTASHINGTON, BALTIMORE & ANNAPOLIS ELECTRIC RAILROAD COMP^ 

TRAPPIC FOR YEAR 191 8 

Cash Pares - Jan.i to Deo.31, 1918 © ^ 9,120.40 

W.B. & A.Coupons-Jan.i to Nov.30,1918 
Wash.City Tlckets-Jan.l to Nov.30,1918 

« 4-1/6^ 84,188.42 

W.B. k A.Coupons-Dec.1 to 31, 1918 
Wash.City Tlckets-Dec. 1 to 31, 1918 

@ 5^ .8,549.50 

W.B. k A.Coupons - Year 1918 
Wash.City Tickets - Year 1918 
Identification Checks - Year 1918 

@ 3/4^ 17,361.08 #119,219.40 

TICKET EXCHAWGE-1918 

W.B.&A' Coupons Wash. City 

collected by Dr. Tickets collect- Cr. 

W.R. AE. Co. W.B ..k A. ed by W.B. & A. W.B. k A. 

62,984 @ 4-l/6^-$2,624.32 202,201 @ 4-l/6^-#8,425.04 

4,422 @ 5^ - 221.10 124 « 5^ - 6.20 

2,846.42 6,431.24 

2.846.42 5.585.82 

$113,633.58 

METHOD OP ACCOUNTING TO W.B. & A. FOR THEIR COLLECTIONS 

IN WASHINGTON• D. C. 


YEAR 1918 

Cash Pares @ $ 9,120.40 

W.B. k A.Coupons - Year 1918 
Wash.City Tickets- Year 1918 


Identifications Checks - Year 1918 


• d 4-l/4j^-98.379.42 


Article 9 of Contract,as interpreted.in Award 
of Arbitrators handed down April 19,1924,providea 
that if the not receipts calculated on above basis 
exceeds $50,000 per annum,the W.B. k A.cannot be 
charged with 3/40^ for each or any ticket or ident- 
ficatlon check in addition to the legal value there¬ 
of , therefore,credit is duo W.B. k A.for charge made 
for 2,314,810 Tickets and Identification chocks @ 
3/4(^ each or 


FORWARDED 

PLAINTIFF*S EXHIBIT NO. 7. 


Nos. 4700 k 4701. ) 

Washington Railway k Electric Company, ) 

■ a Corporation, Appellant, ) 

vs. ) 

Washington, Balti^iore and Annapolis ) 

Electric Railroad Company, a Corporation,) 

and ) Page No.A^.^ 

Washington, Baltimore and Annapolis | 

Elective Railroad Company, a Corporation ,J 

vs. Appellant, ) 

Washington Railway k Electric Company, ) 

4 Corporation. 


17.361.06 


I 96,272.50 


48 


135 


BROUGHT FORWARD 


$ 96,272.50 


Article 9 of Contract, as Interpreted by Award 
of Arbitrators handed down April 19, 1924, also pro¬ 
vides that when and so long as the receipts from 
Washington City traffic amounts to $70,000.per annum 
<hhhhh> the W.B. & A. shall receive out of the excess 
of $70,000 net to the W.R. & E.Co*.such amount as 
shall be in excess of 4$^ for each passenger carried 
in Washington. D.C. determined in the following manner: 


182,406 

1,989,187 

202,325 

123.298 

2,314,810 


Cash Pares - Year 1918- 
W.B. & A.Coupons - Year 1918 
Wash.City Tickets- Year 1918 
Identification Checks- Year 1918 


@5^ $ 9,120.40 


@ 4-1/6^ 96,450,41 

$105,570.81 


182,406 

2,314,810 

2,497,218 


Cash Pares - Year 1918 
Tickets & Identification Checks 


-Year 1918 


4 ^ ' 


Credit due W. B. & A. 


99.888.72 


5.682.09 


NET CHARGE TO W. B. A A. FOR 1918 COLLECTIONS 


$ 90,590.41 


Nos, 4700 A 4701, ) 
Washington Railway A Electric Company, ) 
a Corporation,' Appellant, ) 

vs. ) 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation, ) 

and ) 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation, ) 

vs. Appellant, ) 
Washington Railway A Electric Company, ) 
a Corporation. ) 


Page No 4 


4 / 28/24 


49 
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TRAFFIC FOR YEAR 1919 


312,181 

iKH> 

1,367,835 

_39 

1,367,874 

««« 

22,969 

258,726 

40.317 

299,043 

1,626,561 

40,356 

100.603 


68,393.70 

1,607.83 


Cash Fares - Jan* 1 to Oct. 31, 1919 @ 5^ $15,609,05 

W.B. A A.Coupons-Jan,1 to Oct.31,1919 
Wash,City Tlokets-Jan.l to Oct,31,1919 

@ 5 ^ 

Cash Fares - Nov, 1 to Dec, 31, 1919 @ li 

W.B. A A.Coupons-Nov.1 to Dec,31,1919 
Wash.City ^ickets-Ncv.l to Deo,31,1919 

@ 6-1/4^-18,690.19 

W.B. A A. Coupons - Year 1919 
Wash.City Tickets - Year 1919 

Identification Checks - Year 1919 @ 3/4^ 13,256.40 $117,557.17 

TICKET EXCHANGE-1919 


1919 

Jan.l to 
Oct.31st 
Nov.l to 
Deo.31st 


W.B.AA.Coupons Wash, City 

collected by Dr. Tickets Collect- Cr. 

W.R. A E. Co, W.B. A A. ed by W.B. A A. W.B. A A. 

35,337 ^ 5^ - $1,766.85 39 e 5^ - $ 1.95 

14,412 (^-1/4^- 900.75 40,317 «6-l/4/- 2.519.81 

2,667.60 2,521,76 

2.521.76 

145.84 Net debit to W.B. A A. 

METHOD OF ACCOUNTING TO W.B, A A. FOR THEIR COLLECTIONS 

IN WASHINGTON, D.C, 


145.84 


$117,703.01 


312,181 

22,969 

»■»« 

1,626,561 

40,356 

100.603 

i.wlsso 


YEAR 1919 

Cash Fares-Jan. 1 to Oct, 31 
Cash Fares-Nov, 1 to Dec, 31 

W.B. A A. Coupons - Year 1919 
Wash, City Tickets - Year 1919 
Identification Checks-Year 1919 


@ 5/ $15,609.05 
@ 7/ 1,607.83 


@ 4-1/4^-75,119.60 


92,336.48 


Article 9 of Contract,as Interpreted In Award of 
Arbitrators handed down April 19,1924,provides that If 
the net receipts calculated on above basis exceeds 
$50,000 per* annum, the-W tB.AA, cannot be charged-with 3/4/ 
for each or any ticket or Identification check In addi¬ 
tion to the legal value thereof.therefore,credit is due 
W.B. & A. for charge made for 1.767,520 Tickets and Iden¬ 
tification checks @ 3 / 4 / each or 

FORWARDED 

PLAINTIFF*S EXHIBIT NO, 8 


13.256.40 

$104,446.61 


Nos. 4700 A 4701, 

Washington Railway A Electric Company, 
a Corporation, Appellant, 

vs, 

Washington, Baltimore and Annapolis 
Electric Railroad Company, a Corporation, 

and 

Washington, Baltimore and Annapolis • 
Electric Railroad Company, a Corporation, 

vs. Appellant, 

7/asnington Railway A Electric Co/ipany, 
a Corporation, 


) 

) 

) 

) 

) 


Page No. 
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BROUGHT FORWARD 


1^04,446.61 


Article 9 of Contract, as interpreted by Award or 
Arbitrators iiaixied down April 19, 1924, also provides 
that when and so long as the receipts from Washington 
City traffic amoiints to $70,000 per annum •jhhhhhi> the 
V/. B. & A. shall receive out of the excess of $70,000 
net to the W.R. k B*Co. sucli amount as shall be In ex¬ 
cess of 4(^ for each passenger carried In Washington, 
D.C. determined In the following manner: 


312,181 

Cash Pares - Jan. 1 to Oct. 31 

& H 

$15,609.05 

22,969 

Cash Pares - Nov.*l to Deo. 31 


1,607.83 

1,626,561 

W.B. ft A. Coupons 



40,356 

- Year 1919 

Wash. City Tickets 



. 100.603 

.... - Year 1919 

Identification Checks 



1,767,520 


@ 4-1/6^ 

73.646.67 


90,863.55 


335,150 

1,626,561 

40,356 

100,603 

2,102,670 


Cash Pares " 

W.B# k A. Coupons* 

Wash. City Tickets" Y®*** 
Identification Check? 191® 


Credit due W. B. & a. 


& 4 ^ 


84.106.80 

6.756.75 


nBT CKARGB TO W. B. k A. FOR 1919 COLLECTIOBS 


$97,689.86 


Nos. 4700 k 4701, ) 

Washington Railway k Electric Company, ) 

a Corporation, Appellant, ) 

vs. 

Washington, Baltimore and Annapolis 
Electric Railroad Company, a Corporation, 

and 

Washington, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation, 

▼a. Appellant, 

Washington Railway k Electric Company, 
a Corporation. ) 



4/28/24 
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y/ASHiyoTow, Baltimore a annapolis electric railroad compasy 

TRAFFIC FOR YEAR 1920 


3f?,7l3 

446,938 

77.506 

524,444 

95,733 

»«« 

923,295 

158.822 

1,062,117 

<«->» 

1,370,233 

‘216,328 

129.676 

1,716,237 

•5K1”» 


1920 


Jan.l to 
Apr.30th 
May 1 to 
Deo.Slat 


32,713 

95,733 


1 


1 


,370,233 

216,328 


129.676 

,7i6|2iiy 


Cash Faros - Jan.l to April 30, 1920 @ 7(^ ^ 2,289.91 

V/.B. & A .Coupons-Jan.l to April 30,1920 
VMsh.Clty Tickets-Jan.l to April 30,1920 


e 6-1/4^ 32,777.75 

Cash Pares- May 1 to Deo. 31, 1920 @ 8^ 7,658,64 

W.B. A.Coupons- May 1 to Deo.31,1920 
Wash.City Tickets-May 1 to Deo.31,1920 

e 7-1/2^' 79,658.78 

-V.B. & A. Coupons - Year 1920 
Trash.City Tickets - Year 1920 
Idontification Checks - Year 1920 

G 12.871.78 #135,256.86 

TICKET EXCHANQE-1920 

17. B.&A.Coupons Wash .City 

colloctod by Dr. Tiokats oolloot-^. Cr. 

.R. ff. 13• Co. W.B. a. 


27,732 Q 6-l/4j^-#l,733.26 77,506 @ 6-l/4^-# 4,844.13 

36,356 « 7-1/2^- 2.726.70 138,822 @ 7-l/2^- 10^411^65 

4,459.95 15,255;78 

4,459.95 10,795.83 

#124,461.03 

METHOD OF ACCOUITPISO TO W.B. & A. FOR THEIR COLLECTIOMS IH 

WASHINOTOH, D. C. 

YEAR 1920 

Cash Fares-Jan.l to April 30,1920 @7^ # 2^289*91 
Cash Pares-May 1 to Deo. 31, 1920 @ 8^ 7,668.64 

W.B. & A.Coupons - Year 1920 
Wash.City “lokets -Year 1920 
Identification Checks - Year 1920 

6 4-l/4< ^-72 ^940.07 
82,888.62 


Article 9 of Contract,as integrated in Award of 
Arbitrators handed down April 19,1924,provides that If 
the net receipts calculated oi^al^ve^Mls exceeds 

#50,000 per arnram, the W.B. k a. cannot be chariged with 
for each or any ticket or identification check in 

addition to the legal value thei^of,thei*efore,credit Is 
due W.B. k A. for charge made for 1,716,237 Tickets and 

Identification oheoka @ 3/4^ each or 12,871,^78. 

FORWARDED #111,589.25 

PLAINTIFF'S EXHIBIT NO. 9 

Nos. 4700 k 4701. ) 

Washington Railway k Electric Company, ) 

a Corporation, Appellant, ) 

vs. ) 

Washington, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation,) 

and ) 

Washington, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation,) 

vs. Appellant, ) 

Washington Railway k Electric Company, ) 

a Corporation. * 


Page .No. 


62 


139 


BROUGHT FORWARD 


4111 >589.25 


Article 9 of Contract, aa interpreted by Airard of 
Arbitrators handed dovn April 19, 1924, also providet 
that when and so long as the receipts from Washington 
City traffic amounts to ^70,000 per annum iHHHHf* the 
W. B. A A. shall receive out of the excess of #70,000 
net to the W.R. A E.Co* such amount as shall be in 
excess of 4^ for each passenger carried in Washington, 
D.C. determined in the following mannert 


32,713 Cash Pares - Jan.l to Apr*30,1920 fi 7^ 

95,733 Cash Fares - May 1 to Deo*31,1920 % 

1,370,233 W.B* A A .Coupons - Year 1920 
216,328 Wash.City Tickets - Year 1920 

129.676 Identification Checks - Year 1920^ 

1,716,237 

128,446 Cash Pares - Year 1920 
1,370,233 W.B. A A.Coupons - Year 1920 
216,328 Wash.City Tickets- Year 1920 

129.676 Identification Checks - Year 1920 

1,844,683 3 4^ 73.787.32 


3 4 - 1 / 6 ^ 71.509.87 

#81,458.42 


# 2,289.91 
7,658.64 


Credit due W. B. A A. 


7.671*10 


MET CHARGE TO W. B. A A. FOR 1920 COLISCTIOMS 


#103,918*15 


Hos* 4700 A 4701. ) 
Washington Railway A Electric Company, ) 
a Corporation, Appellant, j 

vs* 1 
Washington, Baltimore and Annapolis 1 
Electric Railroad Company, a Corporation, / 

and } 
Washington, Baltimore and Annapolis ) 
Electric Railroad Conqpany, a Corporation, ) 

vs * Appellant, ) 
Washington Railway A Electric Company, ) 
a Corporation* ) 
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4/28/24 


63 


PLAI1ITIPP*3 EXHIBIT HO. 10 
WA3HIM0T0H, BALTIMORE k ANNAPOLIS E T.ECTRTC RAILROAD COMPAHY 

TWAPPTC FOR YEAR 1921 


149,508 Cash Pares - Year 1921 ® 8^ $11,967.04 

'ii-'iH}’ 

754,690 W.B. k A.Coupona- Jan.l to Aug.31,1921 


143.574 

098,164 

364,437 

72.149 

426,586 

1,109,027 

215,723 

143.306 

1,468,056 


Waah.Olty Tickets-Jan.l to Aug.31,1921 

Q 7-1/2^-67,362.30 

W.B. k A.CoupoM-Sept.1 to Deo.31,1921 
Wash.City Tlcketa-Sept.l to Deo.31,1921 

% 7^ 29,861.02 

W.B. & A.Coupona - Year 1921 
Waah.City Tlcketa- Year 1921 
Identification Checka - Year 1921 

9 3/40 11.010.42 $120,200.78 


TICKET KXCHAmE-1921 


W.B.AA.Coupona Waah. City 

oolleotwl by Dp. Tiotot. collect- Cp. 

1921 W.R. k E. Co. W.B. k A. ed by W.B. & A» W.B. k A. ^. 

53,029 9 7-l/2>t-#2,477.17 143,674 8 7-l/2>f-n0.76e.05 
^r.3lsr 17,160 8 7,^ 1.201.20 72,149 8 7^- 5^060^^ 


3,678.37 


15,818;48 
3.678.37 


12.140.11 


$108,060.67 


METHOD OP ACCDUMTIliO TO W.B. & A. FDR THEIR COLLECTIOIS IM 

WASHIROTOM, D. C. 


YEAR 9 2 1 

149,588 Cash Fares - Year 1921 

1,109,027 W.B. & A.Coupona - Year 1921 
215,723 Waah.City Tickets- Year 1921 
143.306 Identification Checks- Year 1921 

1,466,056 


d 8/ $11,967.04 


04-1/4# 62.392.38 
$74,359.42 


Article 9 of Contract, as interpwted in AwaM of 
Arbitrators handed down April 19,1924,proTides toa f 
the net receipta calculated on abore 

$50,000 per annum, the W.B. & A. cannot be chared with 
5 / 4 / for each or any ticket or identification check in 
addition to the legal ralue 

is due W.B. ft A. for charge an^ for 1,468,066 Tickets 
and Identification checka at 3040 each or 

nniWADTiirTi 


* 11.010.42 
$ 97,050.25 


PLATBTIPP*3 EXHBIT. RO. 10 


Noa. 4700 ft 4701. ' 
Washington Railway ft Electric Company, } 
a Corporation, Appellant, / 

▼a. / 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation, > 

and I 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation, ) 

we. Appellant, ) 
Washington Railway ft Electric Company, ) 
a Corporation. * 


Page 
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BROUOHT FORWARD 


$ 97,050.25 


Az*ticle 9 of Contract, as interpreted by Award of 
Arbitrators handed down April 19, 1924, also provides 
that-when and so long as the receipts from Washington 
City traffic amounts to ^70,000 per annum the 

W.B. & A. shall receive out of the excess of $70,000 
net to the W.R. & E.Co* such amoiint as shall be in 
excess of for each passenger carried in Washington, 
D.C. determined in the following manneri 


149;588 

1,109,027 

215,723 

143.506 


Cash Flares - Year 1921 
W.B. & A.Coupons - Year 1921 
Wash.City Tickets -Year 1921 
Identification Chocks- Year 1921 


® 8 ^ 


1,468,056 


& 4-l/6j^ 


$11,967.04 


61.169.00 

73,136.04 


149,588 Cash Fares - Year 1921 
1,109,027 W.B. & A.Coupons - Year 1921 
215,723 Wash.City Tickets- Year 1921 
143.306 Identification Checks- Year 1921 
1,617,644 


@ 4 ^ 


64.705.76 


Credit due W. B. & A. 


8,430 .28 


NET CHAROE TO W. B. A A. FOR 1921 COLLECTIONS 


$88,619.97 


Nos. 4700 A 4701. ) 
Washington Railway A Electric Company, ) 
a Corporation, Appellant, } 

vs. j 
Washington*, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation, ) 

and ) 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation, ) 

vs. Appellant, ) 
Washington Railway A Electric Company, ) 
a Corporation. ) 
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X 


m 


& ANKAPOLIS ELP:CTRIG- R4ILR0\D COrPANY 


TRAFPTCE FOR YEAR 3 9.^;: 


129,889 

120,074 

32.157 

152,211 

883,284 


Cash Pares - Year 1922 

W.B. ft A.COUPONS- Jan.l to Feb.29,1 

Wash,City Tickets-Jan.l to Peb,28,l’v.P?'-) 


^l‘,301,12 


I ^ 


10,654.77 


W,B, ft A.Coupons- Wpr.i to Dec.31,10'^'^ 
188,792 Wash.City Tickets-Mar*l to Dec.31,1922 


1,072", 076 
1,003,358 


C-2/3?^ 71,471.74 


W.B. ft A.Coupons - Year 1922 
220.929 Wash.City Tickets- Year 1922 

Identification Checks- Year 1922 


143.534 

1,367,821 


@ 5 / 4 ^ 


10,258.66 $102,776.29 


TICKET BXCHANOS-1922 


1922 
Jan.i .to 
Feb.28th 
Mar.l to 
Deo*31at 


W.B.&A.Coupons Wash. City 

collected by Dr. Tickets collect- Cr. 

W .B . ft a . 

5,360 ^ 7<^ - $ 375.20 32,137 @ 7f( - $ 2,249.59 

42,890 @ 6-2/3^- '2,859.53 188,792 @ 6-2/3^^- 12,586.13 


3,234.53 


14;835,72 

3.234.53 


If tttt — — j 


11,601.19 
I 91,175.10 




METHOD OP ACCOUKTIHG TO W.B. ft A, FOR THEIR COLLECTIONS IN 

WASHINOTON. D. C. 


129,889 

««» 

1,003,358 

220,929 

143.534 

1,367,821 


YEAR 1922 
Cash PAres - Year 1922 
W.B* ft A.Coupons- Year 1922 
Wash.City Tiokets-Year 1922 
Identification Checks- Year 1922 


@ 8^ 


$10,391.12 


@ 4-1/4^ 58,132.39 

$68,523.51 


Article 9 of Contract,as interpreted in Award of 
Arbitrators handed down April 19,1924, provides that 
if the net receipts calculated on above basis exceeds 
$50,000 per anntm, the W.B. ft A. cannot be charged 
with 3^4j^ for eadh“6r'ahy ticket or "idehtif icatlaa 
check in addition to the legal .va'^ue th'^reof ,therefore, 
oredt*' is due W.B, ft A. for charge made for 1,367,821 

Tickets and Identification checks at 3f^4f^ each or 10,258.66 

PORiffARDED $ 80,916.44 


PLAINTIFF*S EXHIBIT NO. 11 


Nos. 4700 ft 4701. ) 
Washington Railway ft Electric Company, ) 
a Corporation, Appellant, ) 

vs. ) 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation,) 

and ) 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation,) 

vs. Appellant, ) 
WasAi.ngton Hallway ft Electric Company, } 
a Corporation. ) 


Page No./^*3 
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BROUGHT FORWARD 


I 80,916.44 


Article 9 of Oontraot, aa interpreted by Award of 
Arbitrators handed down April 19, 1924, also provides 
that when and so long as the receipts from Washington 
City traffic amounts to $70,000 per annum 'the 

W.B. & A. shall receive out of the excess, of $70,000 
net to the W.R. A E.Go. such amount as shall be in 
excess of 4^ for each passenger carried in Washington, 
D.C. determined in the following manner: 


129,889 
1,003,358 
220,929 
143.534 
1,367,821 

$67,383,66 


Cash Fares - Year 1922 @ 8^ $10,391.12 

W.B. & A.Coupons- Year 1922 
Wash. City Tioketa-Year 1922 
Identification Checks- Year 1922 

e 4-1/6^ 56.992.54 


Inasmuch as the annual receipts of 1922, ccmputed on 
basis above, do not amount to $70,000, there is no credit 

due W. B. 4c A. »#« 


NET' CHARGE TO W.B. & A. FOR 1922 COLLECTIONS $80,916,44 


Nos, 4700 4c 4701, ) 

Washington Railway 4c Electric Company, ) 
a Corporation, Afpellant, I 

vs, ) 

Waahin^on, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation,) 

and Page Ho,/4^/^ 

Washington, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation,) 

Ts. Appellant, ) 

Washington Railway 4c Electric Company, ) 
a Corporation, ) 
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pytttbtt no. 12 

bTt.THIOHB k Al>««'^T.rfl BLBCTRIC RAILROAD COKPAinr 


TRAPPIC FOR YEAR 1925 


116,873 Cash Paros - Year 1923 
971,498 W.B. & A.Coupons - Year 1923 

256.835 Wash.City Tickets- Year 1923 
1,206,333 

971,498 W.B. & A.Coupons - Year 1923 

236.835 Wash.City Tlctots- Year 1923 

140*1596 identification Checks- Year 1923 

1,348,929 

«•»« 


6 8^ $ 9,269.84 


@ 6-2/3^ 80,555.53 


« 3/4^ 10.116,97 $99,942.34 


TICKET EXCHANGE-1923 


Year 1923 


W.B.a:A. Coupons 
collected by 
W•R« & B. Co• 


Wash. Clt7 

Dr. Tickets collect- Cr. 

W.B, & A. ■ ed by W.B. & A, W.B. A A. 


48,60i e 6-2/3^-j5;tBS7B3 -236;835 K •6-2/5(^.*1S;TO9.00 


3.035.53 


12.755.47 

$87,186.87 


method of accounting to W.B. & A. FOR THEIR COLLECTIONS IN 

WA3HTNOTON, D.C. 


YEAR 1923 


115,873 

Cash Pares - Year 1923 


•(KHt 


1923 

971,498 

W.B. & A.Coupons - Year 

236,835 

Wash.City Tickets- Year 

1923 

140.596 

Identification Chocks- Year 1923 


1,348,929 


@8^ $ 9,269.84 


e 4-l/4(^ 57.329.48 




Article 9 of Contract, as interpreted in Award 
of Arbitrators handed down April 19, 1924, provides 
that If the net receipts calculated on above basis 
exceeds $50,000 per annum, the W.B. fc A. cannot be 
charged with 3/4^ for each or any ticket or Identi¬ 
fication check In addition to the legal value there¬ 
of, therefore, credit Is d\ae W.B. * ^ 

maje for 1,348,929 Tickets and Identification checks 

at 3/4j^ each or 


FORWARDED 


10.116.97 
$ 77,069.90 


PLAINTIFF’S EXHIBIT NO. 12 


Nos. 4700 & 4701. { 

Washington Railway & Electric Company, ; 

A Corporation, Appellant, ) 

vs. ' 

Woshlngton, Baltimore and Annapolis ; 

Electric Railroad Company, a Corporation,} No./fiT 

Washington, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation,} 

vs. Appellant, } 

Washington Railway & Electric Company, ) 
a Corporation.’ ^ 
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BROUGHT POW^ARD 


$ 77,069.90 


Article 9 of Contract, as Interpreted by Award 
t)f Arbitrators handed down April 19, 1924, also pro¬ 
vides that when and so long as the receipts from Wash¬ 
ington City traffic amounts to $70,000 per annum 
the W.B. (c A.'shall receive out of the excess of $70,000 
net to the W.R. & E.Co. such amount as shall be In ex¬ 
cess of 4^ for each passenger carried In Washington, 

D.C. determined ln the following manner; 


115,873 

971,498 

236,835 

140.596 

1,348,929 


Cash Pares - Year 1923 @ 

W.B. & A.Coupons - Year 1923 
Wash.City Tickets- Year 1923 
Identification Checks - Year 1923 

© 4-1/Gf^ 


$ 9,269.84 


56.205.38 

$65,475.22 


Inasmuch as the annual receipts of 1923, computed 
on basis above, do not amount to $70,000, there Is no’ 
credit due W. B. & A. 


NT?T CHARGE TO W. B. & A. FOR 1923 COLLECTIONS 


A 

O 


77,069.90 


Nos. 4700 & 4701, ) 

Washington Railway & Electric Company, ) 

A Corporation, Appellant, ) 

vs. ) 

Washington, Baltimore and Annapolis ) 

Electric Railroad Comxsany, a Corporation,) 

and ) Pago 

Washington, Baltimore and Anna]X)lla ) 

Electric Railroad Company, a Corporation,) 

vs. Appellant, ) 

Washington Railway & Electric Company, ) 

a Corporation. ) 
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PLAINTIFF’S EXHIBIT NO. 13 

WA3HIHQTOH. BALTIMORE 3e ANNAPOLIS ELECTR IC RAILROAD COl^PAjry 

TRAFFIC FOR YEAR 1924 


107,116 Cash Fares - Year 1924 ^ 8^ 

826,329 W.B. & A. Coupons - Year 1924 

244.479 Wash. City Tickets - Year 1924 

1,070,806 6^2/Z 

826,329 W.B. & A. Coupons - Year 1924 

244.479 Wash. City Tickets - Year 1924 
122.412 Identification Checks - Year 1924 

1,193,220 ^ 


t 8,569.20 


6f'2/3^ 71,387.20 


8,949.15 088,905.55 


TICKET SXCHAN(g-1924 

W.B.&A.Coupons Wash. City 

collected by Or. Tickets collect- Cr.. 

W.R. & E. Co. W.B. k A. ed by W.B. & A._ _ 

Year 1924 38,592 6-9fe^ $2,572.80 244,479 6-2/3^ $16,298.60 13#725.^^ 

$75,179.75 

IfETHOD OF ACCOUNPINO TO W.B. & A. FOR THEIR COLLECTIONS IN 

WASHINOTOH, D.C. 


YEAR 1924 

107,115 Cash Fares - Year 1924 
•»»* 

826,329 W.B. A A.Coupons - Year 1924 
244,^79 Wash. City Tickets - Year 1924 
122,412 Identification Checks - Year 1924 
1,193,220 




$ 8,569.20 


@ 4-1/4^ 50.711.85 


Article 9 of Contract, as Interpreted In Award of 
Arbitrators hawled down April 19, 1924,provides that if 
the net receipts calculated on above basis exceeds 
$50,000 per annum, the W.B A A.cannot be charged with 
3/4f^ for each or any ticket or Identification chock In 
addition to the legal value thereof, therefore, credit 
Is due W.B. & A. for charge, made for 1,193,220 Tickets 
and Identification checks at 3/4^ each or 

FORWARDED 


59,281.05 


8,949.15 

66.230.60 


PLAINTIFF’S EXHIBIT NO. 13 


Nos. 4700 & 4701. ( 
Washington Railway it Electric Company, ; 
A Corpovutlon, Appellant, ; 

vs. f 
Washington, Baltimore & Annapoxis ) 
Electric Railroad Company, a Corporation,) 

and ) 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation,) 

vs. Appellant, ) 
Washington Railway & Electric Company, ) 
a Corporation. ' 


Page No./^^ 
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•BROUGHT FORWARD 


#66,290.60 


Article 9 of Contract, aa Interpreted by Award of 
Arbitrators handed down April 19, 1924, also px*ovide8 
that when and ao long as the receipts trom Washington 
City traffic amounts to $70,000 per annum ■»»«»« the 
W.B. 4 e a. shall receive out of the excess of #70,000 
net to the W.R. k B.Co. such amount as shall be in 
excess of AfC for each passenger carried in Washington, 
D.C. determined in the following manners 


107,116 

826,329 

Cash Fares - Year 1924 

W.B. ft A. Coupons - Year 1924 

9 8^ 

# 8,569.20 

244,479 

Wash. City Tickets - Year 1924 



122.412 

Identification Checks - Year 1924 



1,193,220 


e 4-1/6^ 

49.717.60 




58,286.70 


Inasmuch as the annual receints of 1924, computed 
on basis above, do not amount to #70,000, there is no 

credit due W. B. &.A« **« 


NET CHARGE TO W.B. ft A. FOR 1924 COLLECTIONS 


#66,230.60 


Nos. 4700 ft 4701. ) 

Washington Railway ft Bleotrio Company, ) 

A Corporation,* Appellant, ) 

vs. ) 

Washington, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation,) 

and \ Page No./^/' 

Washington, Baltimore and Annapolis ) 

Bleotrio Railroad Company^ a Corx>oration,) 

vs. Appellant, ) 

Washington Railway ft Bleotrio Company, ) 

a Corporation. ) . 


"2-19-26. 


61 
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W. R. & E. CO. VS. \v., B. & A. E. R. R. CO. Ill 

tions thus made have been totaled, and from or to that the 
witness has added or deducted the difference between the 
values of ticket exchanges between the two companies; that 
is to say, plaintiff may collect on its cars coupons issued by 
defendant which are good for passage on plaintiff’s lines; 
likewise defendant may collect on its lines tickets or tokens 
that are good for fares on plaintiff’s lines, so the net ex¬ 
change is indicated in statements computed by witness; 
that indicates the amount due from defendant assuming 
that the legal rates of fare were applied to the various 
classes of passengers for the year with the % of a cent 
charged for all non-cash passengers during the year, and 
that the full amount of tickets exchanged was the legal value 
ascribed to the various classes; there is added on these 
statements, ascribed to the cash passengers during the 
year, the legal rate of fare for cash passengers, and to all 
non-cash passengers the value of 4^4 cents; the result of 
these computations totaled, from 1917 to 1924, inclusive, 
exceeded the sum of $50,000; on the statements, therefore, 
credit has been given to defendant for the full charge made 
to it of % of a cent for non-cash passengers carried during 
each of the years involved. The next step is the $70,000 
clause of the contract and the first year’s traffic to which 
it would be applied was 1918. AVitness there ascribed to 
all cash passengers carried the legal rate of fare and 
150 to all non-cash passengers carried a value of 4% 
cents; where the aggregate of these computations has 
equalled $70,000, witness has used the formula to determine 
what rebate of credit has been due defendant through the 
volume of traffic carried, and that is ascribing the rate of 
4 cents to all passengers carried, regardless of class, and 
the products of that computation deducted from the one 
previously explained indicates the result. By ‘‘the one pre¬ 
viously explained” witness means ascribing the legal rate 
of fare to each passenger and 4% cents to non-cash pas¬ 
sengers; from the product of the two, deduct the product 
of all passengers carried, regardless of classification, by 
4 cents, and arrive at the credit due the defendant by reason 
of the volume. Statements computed on the basis thus ex¬ 
plained by the witness are plaintiff’s Exhibits 6 to 13, in¬ 
clusive, hereinabove set forth. 
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Witness further testified that rates of fare prescribed by 
the Public Utilities Commission of the District of Columbia 
in force during the years 1917 to 1924, inclusive, on street¬ 
cars operating in the District were as follows: 

Jan. 1, 1917, to Nov. 30, 1918, 5^^ cash, or fi tickets for 
25^^, or a value of 4%^ per ticket; 

Dec. 1, 1918, to Oct. 31, 1919, a straight cash fare; 

Nov. 1, 1919, to May 31, 1920, 7^^ cash, or 4 tickets for 
25^, or a value of 6^4?^ per ticket; 

May 1, 1920, to Aug. 31, 1921, 8^^ cash, or 4 tickets for 
30^^, or a value of 7V1>^‘ per ticket; 

Sep. 1, 1921, to Feb. 28, 1922, 8^ cash, or 5 tickets for 
Soft, or a value of 7^ per ticket; 

Mar. 1, 1922, and thereafter, throughout the period in¬ 
volved in this case, 8^ cash, or 6 tickets for 40^, or a value 
of 6%^ per ticket. 


The total number of passengers carried in defendant’s 
cars over plaintiff’s tracks in the District of Columbia, by 
the year, regardless of class, was as follows: 1917, 1,458,- 
120; 1918, 2,497,218; 1919, 2,102,670; 1920, 1,844,683; 1921, 
1,617,644; 1922, 1,497,710; 1923, 1,464,802; 1924, 1,300,335. 

Upon cross-examination the witness Neal testified that 
the actual operation between the companies was this: On 
the cars of defendant company, whether they come from 
Baltimore or Annapolis, or go from the District of Colum¬ 
bia, all collections of cash, coupons, and tickets issued in 
Washington by plaintiff', as well as all transfers, are made 
by the conductor employed by defendant on its cars; plain¬ 
tiff gets from data supplied it by defendant record 
151 of the collections so made; the records of the plain¬ 
tiff company show directly coupons issued by de¬ 
fendant company and taken up by plaintiff’s employees on 
its own cars operating in Washington, and plaintiff' reports 
the number of those coupons to defendant; the)*e is no dis¬ 
agreement between plaintiff' and defendant companies as 
to the number of passengers carried under the contracts 
between the parties, or as to the classes, whether cash, 
ticket, coupon, or transfer passengers, carried, under the 
said contract during the years 1917 to 1924, inclusive. Tak¬ 
ing, as illustrative of the meaning of terms in all of the 
statements prepared by witness (plaintiff’s Exhibits 6 to 
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13, inehisivc), Exhibit Xo. 12, for the calendar year 2923, 
the figure 115,873 means that that number ot* persons eacli 
paid 8 cents in cash fares during that year; tlie next line, 
‘^Washington Company tokens, 236,835,” means the metal 
coupons issued by plaintitf and collected on defendant’s 
cars and accounted for in the daily statement by defendant 
to plaintiff; the next item, reading “Annapolis (Jompany 
coupons, 971,498,” means tickets issued by tlie defendant 
“good for one fare from Baltimore (or Annapolis) to tlie 
District of Columbia Line,” attached to which is a coupon 
issued by defendant company “account of Wasliington 
Railway & Electric Company, good for one fare, Washing¬ 
ton Railway & Electric Company’s lines in the District 
of Columbia,” and these are the “coupons” referred to 
by that word in said exhibit. (Ticket with coupon attached 
was thereupon received in evidence as Exhibit No. 14.) 
Said coupons are also issued as part of round trip tickets 
sold by defendant from Baltimore (or Annapolis) to the 
District of Columbia Line and from the District of Colum¬ 
bia Line to Baltimore (or Annapolis), there being attached 
to sucli round trip tickets two coupons each “good for one 
fare, Washington Railway & Electric Company’s lines in 
the District of Columbia,” coupon being as in substance set 
forth. The coupons attached to said round trip ticket were 
identified by the witness as being included under the word 
“coupons” in the above referred to statements prejiared by 
him. Thereupon said round trip ticket, with said coupons 
attached, was offered and received in evidence as defend¬ 
ant’s Exhibit No. 15. 

The item in the 1923 statement. Exhibit No. 12, reading 
“140,5.96 Washington Company transfer,” refers to trans¬ 
fer slips issued by plaintiff company to passengers on 
plaintiff’s cars and tendered by and taken from said 
152 passengers, after transferring, on defendant’s cars 
operating on plaintiff’s tracks in the District, which 
transfers were accounted for by defendant to plaintiff. 
The line on said exhibit (No. 12) reading “Annapolis Com¬ 
pany couiions collected by Washington Company within the 
District of Columbia” represents a charge by plaintiff 
against defendant for coupons, as already described, issued 
by defendant and tendered by passengers on plaintiff’s 

8—4700a 
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cars, and accepted by plaiiitilT. The line on said exhibit 
reading ‘‘236,835 Washington Company tokens collected 
by the Annapolis Company within the District of Colum¬ 
bia” indicates that plaintiff sold and received the money 
for said tokens and they were tendered by passengers to 
conductors of defendant’s cars, and entitling such passen¬ 
gers to ride thereon within the District of Columbia; said 
tokens so selected by defendant company were returned 
by it to plaintiff and the latter redeemed the same and 
credited defendant company therefor. Where the words 
“identification checks” are used on the exhibits prepared 
by witness those words mean transfer slips. 

In making the statement (Exhibits 6 to 13, inclusive) of 
plaintiff’s charges against defendant for traffic during the 
years 1917 to 1924, inclusive, witness adopted the legal 
local rate of fare prescribed by the Public Utilities Com¬ 
mission of the District of Columbia for ticket passengers 
and for cash passengers and ])aid no attention to the other 
rate filed with the Interstate Commerce Commission at all. 
It is a fact that heretofore in calculating the amount due 
from defendant to plaintiff the latter used a diff’erent basis 
from that now used in the said statements. Witness iden¬ 
tified, and there was received in evidence as Exhibit No. 
16, bill rendered as of December 31, 1922, by plaintiff to 
defendant, in words and figures as follows: 


“Bill No. 17674. Wasliington, D. C., Decem])er 31,1922. 

Wash., Balto. & Anna])olis Elec. H. R. Co., Terminal Bldg., 
to Washington Railwav and Electric Co., Fourteenth and 
C Streets N. W., Dr. 

Traffic, Montli of December, 1922. 

153 Passengers carried: 


Cash, 10,309 (7/^5^. 515.45 

6 for 40^^ 19,332 41/4 . 821.61 

W. B. & A., 71,766 (^ 41 / 4 ^^. 3,050 06 


101,407 
Iden. tickets 10,056 


$4,387.12 
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Ticket exchange: 

You collected 19,332 of our tokens @ 

6%(^ . 1,288.80 

We collected 4,025 of your tickets @ 

41/i^. 171.06 

- 1,117.74 


J3,269.38” 


As part of said Exhibit 16, voucher covering said bUl 
and defendant’s check to the order of plaintiff dated Feb¬ 
ruary 27, 1923, in the sum of $3,269.38, by which defendant 
paid to plaintiff, and plaintiff received, said sum in pay¬ 
ment of said bill, were received in evidence. 

Witness testified that in December, 1922, the local legal 
rate for tickets as prescribed by the District of Columbia 
Public Utilities Commission was 6 tickets for 40 cents, but 
when plaintiff rendered to defendant its bill of December 
31, 1922 (Exhibit 16), covering the month of December, 
1922, plaintiff charged defendant 4^2 cents for each ticket 
passenger, whether covered by coupon issued by defendant 
or ticket issued by plaintiff, carried in tlie District in de¬ 
fendant’s cars on plaintiff’s lines during that month, at 
which time the local legal rate per ticket was 6% cents; 
prior to December, 1922, it is a fact that that is substan¬ 
tially the way plaintiff rendered its bills to defendant 
throughout the time their contracts had boon in operation; 
up to the end of 1922, regardless of what the District of 
Columbia legal rate was, plaintiff’s bills were rendered on 
the basis of 414 cents, plus of a cent, for ticket trans¬ 
portation. 

It was thereupon stipulated by and between counsel for 
plaintiff and defendant that Exhibit No. 16 shows how bills 
were rendered by plaintiff to defendant, and paid by de¬ 
fendant to plaintiff, under the contracts between them, up 
to the end of the year 1922, and indicate the way ])laintiff 
calculated its charges against defendant, and defendant 
paid plaintiff said charges, from the time operations com¬ 
menced under the first contract up to and including De¬ 
cember 31, 1922; it was further stipulated that the 
154 foregoing testimony of the witness in respect of the 
December 31, 1922, bill (Exhibit No. 16), applies to 




all hills rendered hy plaiiitifT to defendant np to and in¬ 
cluding the date of said exhibit. 

Witness further testified that when the local legal ticket 
rate was 7% cents, prior to December, 1922, plaintiff billed 
defendant 417 cents for each ticket passenger carried under 
the contract between the parties, jilus % of a cent, and 
when said local legal rate was 6% cents jilaintiff billed de¬ 
fendant at 4% cents plus % of a cent; that it was in Jan¬ 
uary, 1923, that plaintitf first started to bill defendant on 
the basis on which the statements offered ill evidence, Ex- 
hilhts G to 13, inclusive, in this case, are conijiuted. 

Witness further testified that ])laintiff originally billed 
defendant, for services during the year 1917, $62,916.57; 
for the year 1918, $101,092.84; for 1919, $91,802.20; for 
1920, $67,958.51; for 1921, $57,330.90; for 1922, $53,179.86; 
for 1923, $83,968.79; for 1924, $75,179.75; that these figures 
in every instance differ from the figures set forth in ])lain- 
titf’s declaration in this suit, and that that difference is 
due to the fact that when plaintiff originally rendered said 
bills to defendant, the figures were based upon the 4Vi 
cents plus % of a cent for ticket transportation, whereas 
plaintiff’s ])resent claim is based on tlie a])])lication of the 
District of (Columbia local legal rate, ])lus such addition and 
less such deduction as flows from plaintiff’s interpretation 
of the award of the arbitrators. 

Witness further testified that defendant has ])aid to 
])laintiff for traffic in 1917 $62,916.60; 1918, $76,893.18; 1919, 
$79,617.33; 1920, $58,852.43; 1921, $48,973.92; 1922, $44,- 
840.54; 1923, $43,292.72; 1924, $106,216.67; these payments 
were not made in those calendar years but were payments 
which plaintitf has received from the defendant a])plicable 
to the traffic of the calendar years indicated, except that 
the payment of $106,216.67 in the year 1924 was made 
in that year but is not all applicable to 1924 traffic, that 
sum including payment of $70,000 to be applied to former 
years; $36,216.67 of the sum paid in 1924 is applicable to 
1924 traffic. 

On redirect examination witness Neal testified that as re¬ 
gards wliy the plaintiff made its charges against defend¬ 
ant, for services under their contract, as shown by 
155 bills rendered by plaintiff to defendant throughout 
the years up to 1923, and as illustrated by bill dated 
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December 31, 1922, Kxliii)it 1(), the first time that tlie sub¬ 
ject of rebilliiig defendant was lirought to the attention of 
witness was in 1919 when tlie local legal rate of fare was 

materially increased ])v the District of (^olumbia Public 

• • 

Utilities Commission effective November 1, 1919, which 
prescribed a per ])assenger rate of 7 cents cash or 614 
cents per ticket, 4 tickets for 23 cents; at that time witness 
discussed the matter with the jiresident of yilaintiff’s com- 
])any and ])laintiff’s general counsel and was advised that 
correspondence had been entered into with res])ect to the 
contract and likely arbitration proceedings would follow; 
that it made no great difference about the billing rates; to 
continue as he had been doing as that would be agreed in 
the arbitration; “so we continued the practice of the past.” 

On recross-examination witness Neal testified that he 
did not wait until the arbitrators’ award was ])ublished 
before he changed ])lan of billing by plaintiff against de¬ 
fendant, but had changed that plan with tlie January, 1923, 
bill; that he had done that upon the advice of the legal de¬ 
partment; that, in otlier words, the plan of billing to which 
he testified on cross-examination ran on down to and includ¬ 
ing December, 1922, but in the month when the arbitration 
hearings first began, by the advice of plaintiff’s legal de¬ 
partment, witness changed his method of billing and applied 
that method which he has applied in the statements to 
which he has testified and which were received in evidence 
as plaintiff’s Exhibits 6 to 13, inclusive. 

Thereupon plaintiff read in evidence from stenographic 
report of ]n’oceedings befoi*e the arbitrators the following 
(it being stipulated that “Mr. (Jardiner” was one of the 
arbitrators; “AFr. Williams” Avas counsel for defendant 
company before the board of arbitration, and “Mr. Bowen” 
was counsel for plaintiff company before that board): 

“Mr. Gardiner: If so, do they account on the ])asis of 
that increase or continue to account on the basis of the old 
rate? 

“Mr. Williams: Both companies in billing backwards and 
forwards have billed it on the contract rate of five cents for 
cash fares and JV, cents for non-cash fares. 

“Mr. Gardiner: If any question has ever arisen as to 
billing it on any other basis than the five cents, when and 
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under wliat eirciimstanees did it arise? I may be anticipat¬ 
ing* some evidence. 

15G ‘‘Mr. Williams: The increased fare did not go into 

effect during the period we have before us at the 
present lime, 1917 and 1918. 

“Mr. Bowen: I think perhaps we ought to state this, 
Mr. Williams, that when we entered into these artcles for 
submission the rate of fare was the same as when the con¬ 
tract was made, but unfortunately the arbitration hearing, 
for one cause or another, was delayed, and in the mean¬ 
while the rates were increased. 

“The accounting department in billing the Washington, 
Baltimore and Anna])olis have just proceeded on the old 
method,—but we well understood and felt that until the 
arbitration board met were not hurt bv that; that when the 
matter was heard we were then going to contend what we 
conceived to be our legal rights, and our contention here 
is that we should have, ^Ir. Williams, billed the Annapolis 
Company for the legal rate of fare as of the time of collec¬ 
tion.’’ 

And thereupon the plaintiff rested, the foregoing being 
the substance of all of the evidence offered by the plaintiff. 

Thereupon, to maintain the issues on its part joined, de¬ 
fendant offered, and there were received in evidence, over 
the objection of counsel for the plaintiff, duly certified 
copies of joint passenger tariff I. C. C. No. 220 of fare be¬ 
tween Washington, T). C., and all stations on the Washing¬ 
ton, Baltimore & Annapolis Electric Railroad, issued by 
the Interstate Commerce Commission July 10, 1920, effec¬ 
tive July 11, 1920, with Washington Railway & Electric 
Company filing a concurrence. This document, defend¬ 
ant’s Exhibit No. 1, prescribed the one-way rate of fare, 
on defendant’s cars, over the lines of plaintiff and defend¬ 
ant companies, between Baltimore, ^laryland, and Wash¬ 
ington, T). C., as $1.05, and the one-way rate of fare between 
Baltimore, ^laryland, and the District of Columbia Line 
as $1.01; the round trip rate of fare between Baltimore, 
^laryland, and Washington, D. C., as $2.00; and between 
Baltimore, Maryland, and the District of Columbia Line as 
$1.90. 

Thereupon defendant offered and there was received in 
evidence, as defendant’s Exhibit No. 2, duly certified copy 
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of joint passenger tariff known as I. C. C. No. 280, filed 
with the Interstate Commerce Commission September 19, 
1924, effective ()ct()l)er 20, 1924, of fare between Washing¬ 
ton, D. C., and all stations on the Washington, Baltimore 
& Annapolis Electric Railroad, with Washington Railway 
& Electric Company filing a concurrence, which said joint 
passenger tariff No. 280 prescribed that the one-way rate 
of fare between Baltimore, iMaryland, and Washington, 
D. C., should be $1.24 and the one-way rate between Balti¬ 
more, Maryland, and the District of Columbia Line 
157 should be $1.21; and that the round trip rate be¬ 
tween Baltimore, ^laryland, and Wasliington, D. C., 
should be $2.37 and the round trip rate between Baltimore, 
Maryland, and the District of Columbia Line should be 
$2.28. 


Thereuj)on, further to maintain the issues on its part 
joined, defendant ('alh‘d as a witness Charles C. Croggon, 
who testified that he is a certified public accountant and a 
member of the firm of Haskins & Sells, who practiced as 
certified public accountants in various cities throughout 
^he United States and foreign countries; that for about 11 
years he was with the ^Merchants and Miners Transporta¬ 
tion Comjiany, and for about three of those years had 
charge of their passenger and freight revenue; he was later 
chief accountant for the Public Service Commission of 
Maryland when various rate cases were heard; he has 
engaged in general accounting work, including railroads 
and street railwavs; he has no official connection with de- 
fendant companies but his firm has been employed to do 
accounting work for that company and in that connection 
he has gone over the accounts and computed the chargesi 
to be made under the traffic agreement of 1907 between 
plaintiff and defendant and under the arbitration award 
of April 19, 1924. During his previous experience witness 
has personally divided uj) thousands of through rates 
among participating carriers: Some througli rates are 
made by a combination of local rates; some through rates 
are made arbitrarily in competition witli other routes, and 
then divided up in an entirely different manner from which 
they were originally made; tlie local rate does not neces¬ 
sarily have anything to do with the division between par- 
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carriers; and in making rates for through traffic, 
wliere different carriers participate it is an agreed rate, 
either in coml)ination with some other rate or just a flat 
rate named. To illustrate: When the rail rate between 
Baltimore and Xew York was $4.65 on the Pennsylvania 
Railroad, there was one haul over the same road; at that 
time the B. & 0., P. & R., and 0. of X. J. met the rates; the 
B. & O.’s ])roporlion out of that rate was $2.28; at that 
time the local rate to Philadelphia was $2.40; that illus¬ 
trates the point. 

Witness further testified that he had been over the figures 
showing the number of passengers carried on cash fares 
and on coupons, tickets, or transfers, under the 1907 con¬ 
tract between plaintiff and defendant, during the 
158 years 1917 to 1924, inclusive, and had been in con- 
f(‘rence on a number of occasions with plaintitT’s 
witness, Mr. Xeill, on that subject; that the representatives 
of plaint iff and defendant are in agreement with regard to 
the number of passengers carried on various forms of evi¬ 
dences of the right to transi)ortation; and that witness has 
comput(‘<l the amount chargable to the defendant company 
by the plaintiff company for that service; witness has pre¬ 
pared statements of the amount which he computes was 
pro]:>erly chargalde by plaintiff company to defendant com¬ 
pany for each of the years, 1917 to 1924 inclusive, which 
statements show the amount paid during said period by de¬ 
fendant to plaintiff, and which statements also show the 
rate or basis at whi(‘h plaintiff originally billed defendant 
for the services, as well as the revised billings; that the 
quantities, the number of cash fares, tickets, coupons, etc., 
have never been charged, but, as shown on his said state¬ 
ments, the rates have been. Thereupon there — otfered and 
received in evidence as defendant’s Exhibits 3 to 10, in¬ 


clusive, statements pre])ared by the witness Groggon show¬ 
ing, as computed by him, the amounts payable by defendant 
to plaintiff, the amounts ])aid by defendant, and the dif¬ 
ferent bases upon which accounts had been rendered, 
throughout the period 1917 to 1924, inclusive, said exhibits 
in their numerical and chronological order are as follows: 


(Here follow diagrams marked pages 159, 160, 161, 162, 

163, 164, 165 and 166.) 



J)liF^DANTS EXRTBn 


WASHINGTON. BAWIMORE 


LIS ELEC 


STATEMENT OP AMOUNT DUE WASHINGTON RAILWAYS AND ELECTRIC COI 
YEAR 1917, AS ORIGINALLY INVOICED AND AS CORRECTED BY THAT C 
SHOWING EFFECTIVE RATES AND AMOUNTS AFTER ADJUSTM^ 


AS ORIGINALLY INVOICED BY 

...WASHINGTON COMPANY..'. AS CORRECTED BY WASHINGTON COMPANY ..,/i 



^lUANTITY RATS 


AMOUNT QUAI 


Pares collected by Annapolis Company within 
District of Columbia: 

Cash, .... 

Washington Company tokens,.. 

Annapolis Company coupons,. 

Washington Company transfers,. 

Total,. 

Deduct - adjustment on account of volume re¬ 
ceipts - more than ^50,OCX),00 but less than 

^70,000.00,. 

Remainder - amount due before giving effect to 

' ticket exchanges,.... 

Add Annapolis Company coupons collected by 
Washington Company within District of 

Columbia,... 

Gross amount payable,.. . 

Deduct Washington Company tokens collected by. 
Annapolis Company within District of 

/“ Columbia,.. 

'liet amount payable,. 

Payment s made.... 

Amount due.... 


90,497 $.06 

202,649 .05 

1,072,611 .05 

92,453 .00-3/4 


$ 4,621,35 
10,132.46 

53,630,55 

693.25 

158,977.60 


90,427 

202,649 

1,072,611 

92,433 


$.05 

( .04-1/6 
( .00-3/4 
( ,04-1/6 

( .00-3/4 

.00-3/4 


$ 4,521.35 
8,433.71 
1,519,87 
44,692.12 
8,044,58 
693.25 

$67,914,88 


2C 

1 , 0 ^ 




$68,977.60 


56,063 

.04-1/4 

2,382.68 

56,063 

202,649 

. 04 - 1/6 

8.443.71 

f§2,916.i^ 
50.355.68 . 

202,649 



' 1 

$12,560,89 




2C 
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:IC R<lILROAD COMPANY . 


NY FOR PASSBNaBR TRAFFIC FOR THE CALENDAR 
PANY, AND AS-COMPUTED BY HASKINS & SELLS, 
ON ACCOUNT OP VOLUME RECEIPTS 


gPFn?cTiVE RATES AND AMOUNTS AFTER AD.TTfSTWKNT ON ACCOUNT OF VOLUME RECEIPTS 
COMPUTET) BY HASKINS & SELLS... a3 C0RHEC'’’^T) BY WASHTNCTON COMPANY ...AS COMPUTED PY HASKINS & SELLS., 
^ RATE AMOUNT QUANTITY_hA*t^ AT/OUNT QUANTITY_ HATS _AMOUNT 


427 

$.05 

$ 4,521.35 

.90,427 

$.05 

649 

.05 

r , 

10,132.45 

202,649 

.04-1/6 

611 

.05 

53,630.55 

1,072,611 

.04-1/6 

433 

.05 

4.621.66 

$72,906.00 

10.257.70 

$62,648.30 

92,433 


063 

.04-1/4 

2.382.68 

$■58,030.58 

56,063 

.04-1/6 

649 

.04-1/4 

8.612.58 
$55,418.4U 
50,355.68 

$ 6,062.72 

202,649 

.04-1/6 


^ .4,621.36 
8,443,71 

.90,427 

202,649 

4.05 

.04-1/4 

4 ^,521.36 
8,612.58 

44,692,12 

1,072,611 

.04-1/4 

A 

45,585.97 


92,433 

.04-1/4 

3,928.40 

$57,657.18 



$62,648.30 


S;57,657.18 $62,648.30 


2.335.96 

?55,9^',TT 

56,063 

.04-1/4 

2.382.68 

8.443.71 

202,649 

.04-1/4 

8.612.58 

^51^549.43 
50.355,68 



$55,418.40 

50,355.68 

$ 1.193.75 



$ 6,062,72 


Noa. 4700 & 4701. ) 

^nahJn^ton Rall’.T^y & Slaotrlo Company, ) 

A Corporation, Appellant, ) 

V3. ) 

WaBhlngton, Baltimore and Annapolis ) 

Electric Railroad Company, a Corporation,) ^ 

and ) Pago No./y/ 

Washington, Baltimore anS Annapolis ) 

Electric Railroad Company, a Corporation, ) 

vs. Api^ellant, ) 

Trashlngton Railway I- Electric Company, ^ 72 169 

a Corporation. > 


DEPENDANT*3 EXHIBIT 


BALTIMORE & ANNAPOLIS ELECTl 


STA^ 




l(T OP AMOUNT DUE WASHINOTOl' RAILWAYS AND ELECTRIC COMPANY POI 
AS ORIGINALLY INVOICED AND AS CORRECTED BY THAT COMPANY, 
_3H0WINQ EPPECTIVE RATES AND AMOUNTS APTER ADJUSTM 


AS ORIGINALLY INVOICED BY 

.WASHINGTON COMPANY. 

QUANTITY _RATE_ AMOUNT 


AS CORRECTED BY WASHINGTON COMPANY 
■QUANTITY_RATE ' AMOUNT 


^rea collected by Annapolis Company within 
District of Columbia: 

Cash: 


receipts: 

* More than $50,000*00 but less than 

$70,000.00,.. 

More than $70,000.00, .... 

Total, ....... 

Remainder - amount due before giving effect 
to ticket exchanges, 

Add Annapolis Company coupons collected by 
Washington Company within District of 
Columbia: 


$ 17,361.08 
5.682.09 


$106,658.29 


$ 96.176.22 


Total,.... 

Gross amount payable,.. 

Deduct Washington Company tokens collected by 
Annapolis Company within District of 
Columbia: 


67,406 

gV.’4C8 


.04-1/4 $ 2,864.76 


I 


g^.^64 .76 

Tl3y.553.gg 


4,422 

62.984 

6^14^6 


.05 

.04-1/6 


221.10 

2.624.33 

2.fe45%4]!r 

9^.051.^ 


Net amount payable 
Payments made,.... 
Amount due,. 


Total, 


202,325 


.04-1/6 


$ 8,430.21 


lui,092.84 

89.454.10 

"T1.6S5.74 


124 

202.201 


.05 

.04-1/6 


6.20 

8.425.04 


90;550T?T 

89.454.10 

s i.isyjs T 


.. .AS 

QUANT 



88,020 

$.06 

$ 4,401.00 

182,408 

$.06 

$ 9,120.40 

182 


94.388 

'.04 

- 3,775.52 



• 


Total quantity,. 

' ... • 



•"T55".1135’ 



leg 

Washington Company.tokens: 









113,218 

.05 

5,660.90 

124 

.05 

6.20 

202 


42,729 

.04-1/4 

1,815.99 

202,201 

.04-1/6 

8,425.04 



46.378 

.04 

1,855.12 

202.325 

.00-3/4 

1,617.44 


Total quantity,.. 

.... “ 202.5£5 



^ 202.S25 



202 

Annapolis Company coupons: 








« 

818,612 

.05 

40,930.60 

170,866 ‘ 

.05 

8,543.30 

1,989 


394,884 

.04-1/4 

16,782.67 

1,818,321 

.04-1/6 

75,763.38 



775.691 

.04 

31,027.64 

1.989.187 

.00-3/4 

14,918.90 


Total quantity,. 

.... 1.989.187 



i li'gggTTST 



1.989 

Washington Company transfers: 









54,627 

.00-3/4 

408.95 

123,298 

.00-3/4 

924.73 

123 


68.795 

... 

... 





Total quantity,..... 

.... '■ 123.325 






“ness 

Total,. 

.... 2.497,242 


$106,658.29 

2.49*^.218 


$119,219.39 

2.497 


67 


202 


« Invoices adjusted monthly as soon as receipts aggregated $S 
f Indicates instances where quantities, rates, and amounts ar 
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; RAILROAD COMPANY 


PASSENGER TRAFFIC FOR THE CALENDAR YEAR 191P. 
® AS COMPUTED BY HASKINS & SELLS, 

P OH ACCOUNT OF VOLUME RECEIPTS ^ 


EFFECTIVE RATES AND AMOUNTS AFTER ADJUSTMENT ON ACCOUNT OP VOLUME RECEIPTS 
OMPUTED BY HASKINS & SELLS.... AS CORRECTED BY WASHINGTON COMPANY ... .AS COMPUTED BY HASKINS & SELLS... 
Y_ RATE _ AMOUNT - QUANTITY _ RATE AMOUNT QUANTITY _ KATE _ AMOUNT 


08 

S 

2b 

S 

37 

2 

E 

L8 


)6 


g.05 

$ 9,120.40 

182,408 

g.04 

g 7,296.32 

182,408 

g.04 

g 7,296.32 



198.4d^ 



1527405 



.05 

10,116.25 

124 

202,201 

.04-5/6 

.04 

5.99 

8,088.04 

202,326 

.04-1/12 

8,261.61 



5027325’ 


. 

5027325’ 



.05 

99,459.35 

170,866 

1,818,321 

.04-5/6 

.04 

8,258.52 

72,732.84 

1,989,187 

.O 4 -IA 2 

81,225.13 



1.988.187 



I.988.19V 



.06 

6,164.90 

123,298 

.00-1/6 

205.49 

*123,298 

. 04 - 1/12 

5,034.67 



T53T2W 



“T537225 




gl24.860.90 

2.497.218 


g96.176.22 

, 

2.497.218 


glOl.817.73 


« 17,361.06 
5.682.09 


glOl.817.73 



g96.176.22 



glOl.817.73 

.O 4 -IA 2 g 2,752.41 

4,422 

62.984 

.05 

.04-1/6 

g 221 , 1 c 

2.624.33 

67,406 

. 04 - 1/12 

$ 2,752.41 

r' 2.752.41 
flOi'gVO.T? 

87.406 


S 2.848.43 
g99.021.65 

9V.409 


r ■T.’f5274T 
hwrsTO.n 


lb 


.04-1/12 


8.261.61 




89!454!iO 

"T:9^.4g 


124 

202.201 

202,325 


.05 

.04-1/6 


$ 6.20 

8.425.04 

|'9O,60^';?T 

89.454.10 

g i.isfe.&r 


202,325 

T? l5 r .3 ' 85 


.04-1/12 


$ 8,261.61 



^glT5T 


89.454.10 

g 5.^4'.'43 


000.00 on basis of original invoices.- 
set up broad for comparative purposes. 


Nos, 4700 & 4701, ) 
Washington Railway A Eleocrlo Company, ) 
a Corporation, Appellant, ) 

vs. \ 
Washington, Baltimore and Anmpolls ) 
Electric Railroad Company, a Corporation. ) 

and \ 
Washington, Baltimore and Annapolis ) 
Electric Railroad Company, a Corporation, ) 

▼«• Appellant, ) 
Masuxngxon Railway & Electric Company, ) 
a Corporation. \ 


Page No, /^^ 


7a 160 




Fares collected by Annapolis Company within 
District of Colvunbla: 

Cash:. 


Total quantity 
Washington Company tokens: 


Total qxiantltyf 
Annapolis Company coupons: 


Total quant Ity,.'. 
Washington Company transfers» 


Total qiiantlty*. • .. 

Total^... 

Deduct - adjustment on account of voltnne 
receipts: 

* More than $50.,000,00 but less than 

$70,000.00,.. 

More t{ian $70,000.00, ... 

Total'*... 

Remainder - amount due befox*e giving effect to 

tlcket exchanges...*.. 

Add Annapolis Company coupons collected by 
Washington Company within District of 
Coluiid>la: 


Total,... 

Orose amoimt payable,. 

Deduct Washington Company tokens collected by 
Annapolis Company within District of 
Coltuibla: 


Total 

Met amount payable,.. 

Payments made,.. 

Amount due.. 


DEFBMDART*3 EXHIBIT MO. 




TIMORE ft ANNAPOLIS 


STATEMENT OP AMOUNT DUB WASHINOTON RAILWAYS AND ELECTRIC I 
FOR THE CALENDAR YEAR 1919, AS ORIGINALLY INVOICED AND Al 






AS ORIGINALLY INVOICED BY 

...WASHINOTON COMPANY... 

RATE AMOUNT 


262,765 

72,580 


59 

40,517 


619,402 

564,586 

442.575 

TTSSUiUBT 


52,641 

47.981 


2.102.684 


49,749 


40,517 

59 


$.05 

.04 


.05 

.04-1/4 

.04 


.00-5/4 


$13,158.25 

2,895^20 


1.95 

1,612.68 


40,970.10 

15,494.90 

17,702.92 


394.81 


$92,210.81 


^92.210.81 


.04-1/4 $ 2,114.55 



.06-1/4 $ 2,519.81 

.Q4-1/6 1.62 


79.617.33 


AS CORRECTED BY WASHINGTON COMPANY 
QUANTITY RATE AMOUNT 


S3 *969 
312.181 


40,317. 

39 

40.356 


258,726 
1,367,835 
i.626.561 

« TtlSB .Ml 


100,603 

"~~i7xy.eo3 


2.102,670 


14,412 

35.337 

I9!749 


40,317 

39 


1.07 

.05 


.06-1/4 

i06 

.00-3/4 


.06-1/4 

.05 

.00-3/4 


.00-3/4 


.06-1/4 

.05 


$ 1,607.83 

15,609.05 


8,519.81 

1.95 

302.67 


16,170.38 

68,391.75 

12,199.21 


754.52 


^117.557.17 


$ 13,256.40 
6.756.75 


97.544.02 


$ 900.75 

1.766.85 


.06^1/4 $ 2,519.81 

.05 1.95 


79.6 17.33 

OE707*2“.'/>y 


... .AS C 
UANTIT 


22 , 9 ( 

312.11 


40,3{ 


1,626,5( 


T7620I 


100 , 6 ( 
"nroc.w 


2.102.6 


49,74 


-4^ 


40,3£ 


* Invoices adjusted mdothly es soon as receipts aggregated $50,00 
P Indicates instances where quantities, rates, and amounts are se 





















mVKSY FOR PAS3BH03R TRAFFIC 
CORRECTED BY THAT COMPAEY, 

:r adjustmsht^qn accquht of voluib rece^^_________ 

EFFECTIVE RATES AND AMOURTS AFTER ADJUSTMENT ON ACCOUNT OP VOLUME RECEIPTS 
rPUTED BY HASKINS ft SELLS... AS CORRECTED BY WASHINOTON COMPANY ..AS COMPUTED BY HASKINS ft SELLS... 

RATE _ AMOUNT _ QUANTITY RATE AMO UNT QUANTITY ■ RAT S_ AMOUNT 


♦ .07 

.06 

♦ 1,607.83 

15,609.05 

335,150 

♦ .04= 

♦ 13,406.00 

335,150 

C.04 

$13,406.00 



3357T5D 



• 335'.TgP 

• 


.05 

2,017.80 . 

40,317 

39 

•.O6-1A2 

.04-5/6 

2,452.62 

1.89 

40,356 

. .O4-IA2 

1,647.87 



4O.3S6 



—rOTSSg 



.05 

81,328.02 

258,726 

1,367,835 

.06-1/12 

.04-5/6 

15,739.16 

66,112.02 

1,626,561 

.04-1/12 

66,417.90 



1,626.561 



rr^ssTTOi 



.05 

5,030.15 

100,603 

00-i/6 

167.67 

100,603 

.04-1/12 

4,107.96 


• 

rw.’ew 



I6O.6OI5' 




$105,592.88 

2.102.670 

• 

♦ 97.544.02 

2.102.670 


$85,579.73 


♦ 13,256.40 
^ ^6.756.75 








V 85.579.73 



♦ 97.544.02 



$66,379.73 

.04-1/lS 

§ 2,031.42 

14;412 

35.337 

.06-1/4 

.05 

W 

$ 900.76 

1.766.85- 

49,749 

* ^ 

.04-1/12 

♦ 2,031.42 


1 S'.{.fel.42 

45.^49 


5 2,6^V.60 

49^.749 


5 5'.051'.4!? 





5lOO.211.62 



sFTTSimF 


.04-1/12 


0 


1,647.87 


_ 79 ^ 7..33 

simrs'.'gg 


40,317 
_39 


00 on basis of original InToloes, 
lap broad for comparative purposes. 


.06-1/4. 

.05 


2,519.81 
1.95 



79.617,33 


40,356 ,04-1/12 §: 1,647.87 


40,356 S 1 , 64 7 .^^ 

79.617.33 
^ 6 , ^5.9.^ 


Nos. 4700 ft 4701. 

Washington Railway ft Electric Company, 
a corporation. Appellant, 

vs. 

Washington, Baltimore and Annapolis 
Electric Railroad Company, a Corporation, 

and 

Washington, Baltimore and Annapolis 
Electric Railroad Company, a Corporation, 

vs. Appelleurid, 

Washington Railway ft Electric Company, 
a Corporation. 


Pago No./<^/ 



161 


PErailDAHT*S KXHIBr 


WASHINGTON, BALTIMORE ft ANNAPOLIS ELECT! 


. STATEMENT OP AMOUNT DUB WASHINGTON RAILWAYS AND ELECTRIC COMPANY FR 
AS ORIGINALLY INVOICS) AND AS CORRECTED BY THAT COMPANY. 
_MOWING EFFECTIVE RATES AND AMOUNTS AFTER ADJUSTM 


AS ORIGINALLY INVOICED BY 

.WASHIWTON COMPANY. AS CORRECTED BY WASHINGTON COMPANY ...AS 

QUANTITY _ RATE AMOUNT ; ,■ QUANTITY _ RATE _A MOUNT QUANT 


aciKt collects by Arum polls Company within 
District of Columbia: 

Cash: 


Total quantity» 
Washington Company tokens: 


Total quantity^ 
Annapolis Company coupons: 


Total quantity, 
Washington Company transfers: 


Total quantity. 


105,815 

24^631 


117,621 
67,223 
31.484 

BlI.SSB 


810,823 

353,264 

206.147 

V.375.5gg 


66,854 

60.822 


Total,. 1,844.664 

Deduct adjustments on account of volume 
. receipts: 

* More than ^-50,000.00 but loss than 

$70,000.00,... 

More than $70,000,00,. 

Total,. 

•Remainder - amount due before giving effect to 

ticket exchanges,... 

Add Annapolis Company coupons collected by 
Washington Company within District of 
Columbia: 

64,088 


Total,.... ' '"(W'.Ofiig 

Grose amount payable..... 

Deduct Washington tokens collected by Annapolis 
Company within District of Columbia: 

138,822 

77,506 

Total,. 

Net amount payable.... 

Payments made........ 

Amount due.... 


$.06 

$ 5,190.75 

95,733 

$.08 

$ 7,658.64 

95, 

-.04 

‘ * 986.24 

32.713 
■ ■ 196.446 

.07 

2,289.91 

32. 

.05 

.04-1/4 

•04 

5,881.05 

2,856.98 

1,259.36 

138,822 

77,506 

216.328 

.07-1/2 

.06-1/4 

.00-3/4 

10,411.65 

4,844.13 

1,622.46 

216,, 

216. 

.05 

.04-1/4 

.04 

40,541.15 

16,013.72 

8,245.88 

923,295 

446,938 

1.370.233 

.07-1/2 

.06-1/4 

.00-3/4 

69,247.12 

27,933.63 

10,276.75 

1,370,1 

I.S^O.I 


.00-3/4 

516,41 

129,676 

.00-3/4 



122.676 



$80,490.54 

1.844.683 



£80.490.64 



.04-1/4 

$ 2,723.74 

36,356 

27.732 

.07-1/3 

.06-1/4 


f 2.V23.74 
*85.214,28 

64.688 


•07-1/2 

.06-1/4 

$10,411.65 

4.844.12 

138,822 

77.506 

.07-1/2 

.06-1/4 


8T575557T7 

?57785^iT5T 

216.328 



58.852.43 



972.57 129,( 

_ ZHE 

$135,256.86 1,844.1 


$ 12,871.78 
7.671.10 
$ So.542.^ 

$114,713.9 8 


$ 2,726.70 

1.733.25 

—liFor 
:iw.9s 



64,( 

EE 


$ 10,411.65 216,2 

4.844.13 

$ 15 . 2 ^ 5.^8 “ 51 ^ 
Ji'flSTsVS.lS * 

58,852.43 

f ’4'F.&6S'.W 


* Invoioea adjusted monthly as soon as receipts aggregated $50,( 
^ Indicates instances where quantities, rates, and amounts are a 




















6 


; RAILROAD COMPAlfY 


LSSENGER TRAPPIC FOR THE CALENDAR YEAR 1920, 
fD AS COHFUTED BY HASKINS & SELLS, 

! ON ACCOUNT OP VOT,U1IB RECEIPTS 


EPFECTIVE RATES AND AHOUHTS APT® ADJUSTWENT ON ACCOUNT OP VOLUME RECEIPTS 
HPUTED BY HASKINS & SELLS... AS CORRECTED BY WASHINGTON COMPANY- ..AS COMPUTED BY HASKINS ft SELLS... 
Y_ RATE _ AMOUNT _ _QUANTITY _ RATE _ AMOU^ _ QUANTIIY _ RATE _ AMOUITIL 


$.08 

.07 

$ 7,658.64 
2,289.91 

128,446 

“ 128.446 

$.04 

.05 

10,816.40 

138,822 

77,506 

. 07 - 1/3 

.O 6 -IA 2 



T1S.328 


.05 

68,511,65 

923,295 

446,938 

. 07 - 1/3 

.06-1/12 



rrgTtrasg 


.05 

6,483.80 

129,676 

. 00 - 1/6 



“TSTTSTg 



$95,760.40 

1.844.683 



$12,871.78 

7,671.10 

ggD,542.5ff 

$75.217.58 


1 5,137.84 

128.446 

166.446 

$.04 

$ 5,137.6k 

10,180.28 

4,714.95 

216,328 

.O 4 -IA 2 

0,833.39 


216.5gg 



67,708.30 

27,188,73 

1,370,233 

.04-1/12 

55,951.19 





216.12 

129,676 

.04-1/12 

5,295.10 





$114,713.98 

1.844.683 


$75,217.52 

$114,713.98 



$75,217.52 


.04-1/12 $ 2,616,93 






.04-1/12 $ 8,833.39 


f 6.833.39 

feSTMl.W 

58.852.43 


#00 on basis of original invoioes# 
up broad for oomparatlTo purposes. 


36,356 
\ 27.732 

64.088 


138,822 

77.506 

2167528 


.07-1/2 

.06-1/4 


.07-1/2 

.06-1/4 


$ 2,726.70 

1.733,25 

y "Ct458"g5 

8119.175.8g 


$ 10,411.65 
4.844.13 

igfsBftro 

103)916.15 

58.852.43 

g 45.*g8^ 


64,088 
' M.Ogg 

216,328 

"SIg . g gg 


Nos# 4700 ft 4701# 

Washington Railway ft Bleotrio Company, 
a Corporation, Appellant, 

▼s# 

•<«tfnington, Baltimore and Annapolis 
Eleotrio Railroad Company, a Corporation, 

and 

Washington, Baltimore and Annapolis 
Eleotrio Railroad Company, a Corporation, ) 

▼s# Appellant, ) 

Washington Railway ft Bleotrio Company, ) 
a Corporation. ) 


.O 4 - 1 A 2 $ 2,616.93 

5 2.615T^5 
5^77654145 


. 04 - 1/12 $ 8,833,39 


6.655,55 

58.852.43 

iio!l46.65 


Page No./^iL 
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DEFBNDAirr»3 EXHIB 


ySHINQTOJI. ^LTIM(jRE je ANW^POLIS ELECT 


STATEMENT OP AMOUNT DUE WASHINGTON RAILWAYS AND ELEC 
FOR THE CALENDAR YEAR 1921, AS ORIGINALLY INVOICED 
AMP AS COMP UTED BY HASKINS k SKT.T.R- <^HnWTm EffPRCTTVR RATES AMT) AMOnH 


AS ORIGINALLY INVOICED BY 

.WASHINGTON COMPANY. 

QUANTITY RATE AMOUNT 


AS CORRECTED BY WASHIHGTON COMPANY : • • .i 

QUANTITY _ RATE _ AMOUNT _ QUA] 


Pares collected by Annapolis Company within 
District of Colvunbia: 

Cash: 

147,479 

2.109 

Total qiiantlty,. 149.588 

Washingtcn C<mipany tokens: , 

141,601 

71,182 

2.940 

Total qiiantlty,. 2i5.TOi 

Annapolis Company coupons: ' 

741,702 

346,965 

20.360. 

Total quantity,. i.lod.027 

Washington Company transfers: 

91,954 
51.358 

Total quant Ity, 


$.05 

.04 


•06 

.04-1/4 

.04 


.05 

.04-1/4 

.04 


.00-3/4 


$ 7,373.95 
84.36 


7,060.05 

3,025.23 

117.60 


37,085.10 

14,746.01 

814.40 


680.65 


Total,. it617_^644 $71,016.35 

Deduct adjustments on account of rolums receipts: 

More tlian $50,000.00 but less than $70,000.00, 

More than $70,000.00,... 


Total,.. 

Remainder - amount due bofoi*e giving effect to 

ticket exchanges..... 

Add Annapolis Company coupons collected by Wash¬ 
ington Company within District of Columbia: 


Total,. 

Gross amount payable.... 

Deduct Washington Company tokens collected by 
Annapolis Company within District of Columbia: 


Total,.. 

Net amount payable,..... 

Payments made,.... 

Amount due.... 






$71,016.35 

50,189 

.04-1/4 

$ 2,133.03 



$73,149.38 

143,574 

.07-1/4 

$10,768.05 

72.149 

.07 

5.050.43 

5T5V/S5 


$i5.iii.4^ 

1^7,536.93 



48.975.92 
$ §.356.98 


149,588 

" 149.588’ 

143,574 

72,149 

215.723 

754,590 

354,437 

1.109.027 

143,306 

"TO737 ^ 

1.617.64 4 


33,029 

17.160 

50^15g 


143,574 

72.149 


$.08 


.07-1/2 

.07 

.00-3/4 


.07-1/2 

.07 

.00-3/4 


.00-3/4 


.07-1/2 

.07 


.07-1/2 

.07 


$ 11,967.04 

• 

1^ 

10,768.05 

5,050.43 

1,617.92 

2; 

56,594.25 

24,810.59 

8,317.70 

1,1( 

TTD 

1,074.80 


$120,200.78 

m 

$ 11,010.42 
8.430.28 

n'TOO'.'TC 


8 

e 

o 

r- 

a 

8 

r-r 


$ 2,477.17 

1.201.20 

1"' 

1 

$164.4^.4b 


$ 10,768.05 
5.050.43 

2 

—S' 

$ 88,619.97 - 

48.973.92 

nxtetsTK 


i Indicates instances where quantities, rates, and amounts ai 


* Invoices adjusted monthly as soon as receipts aggregated $« 


















P NO. 7 


^ .COjgPA.NY 


<ic company por passenger TRAPPIO 

O AS CORRECTED BY THAT COMPANY, 

\ APTEH ADJ USTMENTS ON ACCOUNT OP VOLUME RBOBIP-rS _ _ 

EPPECTIVB RATES AND AMOUNTS APTER ADJUSTMENTS ON ACCOUNT OP VOLUME RECEIPTS 
COMPUTED BY HASKTOS fc SELLS... AS CORRECTED BY WASHINGTON COMPANY ...AS COMPUTED BY HASKINS it SELLS... 
ITY _ RATE _ AMOUNT , QUANTIT Y_ RATE _A MOUNT Q UANTITY RATE _ ^OU NT_ 


,588 

,723 

,027 

;m 

,306 

.644 


.189 

,723 

?rss 


•et up bx*OAd rop oompApatlve puppoaea. 
000.00 on basis of opiginal Invoices# 


Noa# 4700 & 4701. 

Washington Railway Sc Sleotrlo Company 
a Corporation, Appellant, ' 

vs. 

Washington, Baltimore and Armapoila 

C.nVKrmvt’xr ^ r\ _ 


^ **«*».* muiapoi 13 1 

Electric Railroad Company, a Corporation. ) 

and * 


‘$.08 

$11,967.04 

149,588 

$.04 

$ 5,983.52 

149,588 

$.04 

$ 5,983.52 






14&,588 



.05 

10,786.15 

143,674 

72,149 

.07-1/3 

.06-5/6 

10,528.76 

4,930.18 

215,723 

.O4-IA2 

8,806.69 



5IF??25r 



215.72b 



.05 

55,451.35 

754,590 

354,437 

.07-1/3 

.06-5/6 

55,336.60 

24,219.86 

1,109,027 

.O4-IA2 

45,285.27 



I.lW.ofe? 



1.1697(^27 



.05 

7,165.30 

143,306 

.00-1/6 

238.84 

143,306 

.04-1/18 

5,851.66 






143.306 




$85,369.84 

1.617.644 


8100.760.08 

1,617.644 


$65,929.14 


$11,010.42 

8.430.28 

fTSCTOTTfU 








$65,929.14 



$100,760.08 



$65,929.14 

$ 2,049.38 

.O4-1A2 

$ 2,049.38 ' 

33,029 

17.160 

.07-1/2 

.07 

$ 2,477.17 

1.201.20 

50,189 

.O4-IA2 


?5?7?75.55 

bo.189 


1 3,6^8.37 

Sl‘04ii7S74'5 

56.189 


f 9.U49.3B 

mtsvl.ss 

.04-1/12 

? 8,808.69 

143,674 

72.149 

.07-1/2 

.07 

$ 10,768.05 
5,050.43 

215,723 

.04-1/12 

9 8,606.69 


$ ^.806.69 

IfS^lTW.'SS 

48.973.98 . 

21b,7fei5 


y 15.618.4? 

713. WS 






$ 88,619.97 
48.973.92 



48.973.92 


SlO.id^.of 



^ 3^.64(5.05 




Washington, Baltimore and Annapolis ) 
Electric Rallrond Company, a Corporation 5 

▼8* , Appellant, ' ) 
Washington Railway A Electric Company \ 
a Corpora tIon. / 


) Page %o»/63 
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DEPEIOANT'S EXHIBI 


WASHINGTON, BALTIMORE ^ & AlWAPOLIS ELECg 


STATEMENT OP AMOUNT DUE WASHINGTON RAILWAYS AND ELECT 
FOR THE CALENDAR YEAR 1922, AS ORIGINALLY INVOICED A 
, AND AS COMPUTED BY HASKINS & SELLS, SHOWING EPPECTIVE RATES AND AMCiUNT 


AS ORIGINALLY INVOICED BY 

.WASHINGTON COMPANY. AS CORRECTED BY WASHINGTON COMPANY . . .i 

QUANTITY _ RATE _ AMOUNT _QUAN TITY _RATE_ AMOUNT ■ QUA: 


Faz*es collected by Annapolis Company within 
District of Columbia: 

Cash, 

129,889 

$.05 

.05 

.04-1/4 

$ 6,494.45 

7,806.30 

2,754.13 

. 129,889 

32,137 

188,792 

220.929 

$.08 

.07 

.06-2/3 

.00-3/4 

$ 10,391,12 

2,249.59 

12,586.13 

1,656.97 


Washington Company tokens: 

156,126 

64,803 

2: 

Total quantity,.. 

Annapolis Company coupons: 

25^5,525 

733,863 

269,495 

.05 

.04-1/4 

36,693.15 

11,453,54 

/ 220.922 

120,074 

883,284 

1.003.358 

.07 

.06-2/3 

,00-3/4 

8.405.18 
58,885.61 

7.525.19 

1*0 

Total quantity,. 

Washington Company transfers: 

1,bOs,358 

101,779 

41.755 

.00-3/4 

763.34 

1 l,003,3bb 

143,534 

.00-3/4 

1,076,51 

T75 

1 

'^’0 tal quant 1 ty,. 

“”T4'3.534' 



143.534 




Total,... 

1,497.710 


$65,964.91 

1.497.710 


$102,776.30 

10.258.67 

1.4 

Deduct • adjustments on accovmt of volume re~ 
ceipts - more than |50,000.00 but less than 
$70,000.00,. 




Remainder - amount due before giving effect to 
ticket exclianges..... 



$65,964.91 



$ 92.517.63 


Add Annapolis Conqpany coupons collected by Wash¬ 
ington Company within District of Columbia: 

48,251 

.04-1/4 

$ 2,050.67 

5,360 

42.890 

.07 

.06-2/3 

$ 376,20 

2.859.33 

Cf ^ R*lk 


Gross amount payable... 

%0 3 oOX 


3 ^.015.5b 

3 oOw 



—— 

Deduct Washington Company tokens collected by 
Annapolis Company within District of Columbia: 

32,137 

188.792 

.07 ' 

.06-2/3 

$ 2,249.59 
12.586.13 

32,137 

188.792 

.07 

.06-2/3 

$ 2,249.59 

12.586.13 

2 

Total, . ... 

220.929 

$14,835.72 

220.929 


$ 14.836.72 

_2 

Net amount payable.. 

Payments made, ... 



44.840.54 



• $ 80,916.44 
44.840.54 


Amoiint due...... 



$ 8.339.32 



$ 36.075.90 

1 

• 



f Indicates Instances vrhere 

quantities 

, rates, and amounts a 




* Invoices adiusted monthly 

as soon as 

receipts a3:Ti»Qtated $ 




















HO. 8 


lUILROAD COMPANY 


[C COMPANY FOR PASSENGER TRAFFIC 
> AS CORRECTED BY THAT COMPANY, 

AFTER ADJUSTtifENTS ON ACCOUNT OP VOLUME RECEIPTS 


. EFFECTIVE RATES AND AMOUNTS AFTER ADJUSTMENTS ON ACCOUNT OF VOLUME RECEIPTS 
COMPUTED BY HASKINS & SELLS... AS CORRECTED BY WASHINGTON COMPANY ...AS COMPUTED BY HASKINS & SELLS.. 
ITY _ RATE _A MOUNT _QUANTITY _ R ATE. AMOUNT QUA NTITY_ RATE _ AMOUN T 





DEPENDAirr*3 EXHIBIT 


WASHINGTON, BALTIMORE & ANNAPOLIS ELE CT! 


STATEMENT OP AMOUNT DUE WASHINGTON RAILWAYS AND ELECTI 
FOR THE CALENDAR YEAR 1923, AS ORIGINALLY INVOICED A1 
>AND AS COMPUTED BY HASKINS & SELLS, SHOWING EFFECTIVE RATES AND AMOUNTS 


AS ORIGINALLY INVOICED BY 

.WASHINGTON COMPANY.i 

QUANTITY BATE AMOUNT 


AS CORRECTED BY WASHINGTON COMPANY 
QUANTITY RATE AMOUNT 


QUAN 


Pax»e3 collected by Annapolis Company within 
District of Columbia: 

Cash, ........ 

Washington Company tokens: 


Total quantity, 
Annapolis Company coupons: 


Total quantity, 
Washington Company transfers: 


Total quantity,... 

Total,.;. 

Deduct *> adjustments on account of wolume re¬ 
ceipts - more thnn $50,000.00 but less‘than 

$70,000.00,... 

Remainder - amount due before giving effect to 

ticket exchanges,... 

Add Annapolis Company coupons collected by Wash¬ 
ington Company within District of Columbia.••• 


115,873 

$.06 

$ 9,269.84 

115,873 

$.06 

$ 9,269.84 

11 

161,350 

75,477 

,00-3/4 

1,210.10 

236,835 

( .06-2/3 
( .00-3/4 

15,789.00 

1,776.26 

23 

25S7535’ 



^36,6SS 



57 

971,498 

661,783 

309,715 

.06-2/^ 

,00-3/4 

64,766.53 

4,963.37 

971,498 

( .06-2/3 
( .00-3/4 

64,766.53 

7,286.24 

97 

fTTTvjW 



57TTW 



—57 

96,712 

43,884 

.00-3/4 

725.34 

140,596 

.00-3/4 

1,054.47 

14 

140.59d 



140,596 



l¥ 

1.464,802 


$80,935.26 

1.464,802 


$99,942.34 

1,46 


45,503 .05-2/3 


$80,935.26 

3.033.53 


45,503 


.06-2/3 


$10,116.97 

$89,025.37 

3,033.53 


Gro'^ amount payable,..... 

Deduct Washington Company tokens collected by 
Annapolis Company within District of Columbia, 

Net amount payable,... 

Payments .made,.. 


$83,968.79 

236,835 
-- 

43,292,72 


$92,858.90 

.06-2/5 15,789.00 _23 

43.292.72 


Amoxmt due 


U0,676.07 


$33.777.18 


i Indicates Instances where quantities, rates, and amounts ar 
« Invoices adjusted monthly as soon as receipts aggregated $5 
















I COMPANY FOR PASSENGER TRAFFIC 
AS CORRECTED BY THAT COMPANY, 

FTER ADJUSTMENTS ON ACCOUNT OF VOLUME RECEIPTS- 


lOMPUTKD BY HASKINS ft SELLS... 
TY RATE AMOUNT 


EFFECTIVE RATES AND AMOUNTS AFTER ADJUSTMENTS ON ACCOUNT OF VOLUME RECEIPTS 
AS CORRECTED BY WASHINGTON COMPANY .. .AS COMPUTED BY HASKINS ft SKILLS.. 
QUANTITY RATE AMOUNT QUANTITY RATE AMOUNT 


173 t.08 


.9,269.84 . 115.873 $ 


11,841.76 


236,835 


.06 .1 9,269.84 

.02-2/3 15,789.00 


115.873 


236,835 


.04-1/4 


$ 9,269.84 
10,065.49 


48,574.90 


"‘535.5 55 

971,498 


.06-2/3 64,766.53 


971,498 .04-1/4 


41,280.66 


7,029.80 


” 571.455 

140,596 


140,596 


.04-1/4 


5,975.33 


i.29 1, 464.802 


$89,82 5.37 ^464^802 


599.32 


.04-1/4 


.04-1/4 


$10,116.97 

$66,599,32 

1.933.88 

$68,533.20 

10,065.49 

fStTIST.'W 

43,292.72 

$15,174.99 


46,603 


236,835 


let up bPoad for comparative purposes. 
XX),00 on basis of original Invoices. 


.06-2/3 


.06t2/3 


#89,825.37 

3,033.53 

#92,858.90 

15.789.00 

#77,059.90 

43,292. 

§33,777.18 


46,503 


236,835 


.04-1/4 


.04-1/4 


Nos. 4700 ft 4701. \ 

Washington Railway ft Bleotrlo Company, ) 

a Corporation, Appellant, ) 

▼ 8 . ) 

Washington, Baltliiioz*e and Annapolis ) 

Electric Railroad Company, a Corporation, ) 


#66,599.32 

1,933.88 

#68,533.20 

10.066.49 


43,292.72 


15,174.99 


Washington, Baltimore and Annapolis ) 
Bleotrlo Railroad Company, a Corporation, ) 

Appellant, \ 
Washington Railway ft Electric Company. ) 
a coirporation J 


) Page No. 
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DEPENDAirr»S EXHIBIT 


WASHINGTON. BALTIMORE & ANNAPOLIS EL& 


STATEMENT OP AMOUNT DUE WASHINGTON RAILWAYS AND ELj 
FOR THE CALENDAR YEAR 1924, AS ORIGINALLY INVOICE 
ND AS COMPUTED BY HASKINS & SELLS. SHOWING EFFECTIVE RATES AMD AMO' 


AS ORIGINALLY INVOICED BY 

.WASHINGTON COMPANY.. 

QUANTITY RATE AMOUNT 


.tfttres collected by Annapolis Company within 
District of Columbia: 

Cash, ...... 

Washington Company tokens: 


107,116 


* 244,479 


Annapolis Company coupons: 


Washington Company transfers. 


826,329 

826,329 

122.412 


Total .. 1,300.335 

Deduct - adjustment account of volume receipts - 
more than ^50,000.00 but less tlian $70,000.00, 

Remainder - amount due before giving effect to 

ticket exolianges, . 

Add Annapolis Company coupons collected by 

Washington Ccmipany wltiiln District of Columbia, 38,592 

Gross amount payable.... 

Deduct Washington Company tokens collected by 
Annapolis Company within District of Col\imbla, 

Net amount payable , • ..... 

Payments made..... 


Amount due. 


I.08 $ 8,569.20 

.00-3/4 1,833.59 


( .06-2/3 
( .00-3/4 
.00-3/4 


65,088^60 

6,197.47 

918.09 


$ 72,606.95 


,06-2/3 


2.572.80 


f 75,179.7^ 
i 106.216.67 


31,036,92 


AS CORRECTED BY WASHINGTON COMPANY 
QUANTITY -RATE AMOUNT 


107,116 $.06 


244,479 

244,479 


‘122.412 


$ 72,606.95 1,300,336 


38,592 


244,479 


( .06-2/3 
( .00-3/4 


.826,329 ( .06-2/3 

826,329 ( .00-3/4 


,00-3/4 


.06-2/3 


.06-2/3 


$ 8,569.20 


16,298.60 

1,833.59 


55,088.60 

6,197.47 

918.09 


88.905.55 


8,949.15 


$ 79,956.40 


2.572.80 


16,298.60 


f 106.216.67 


$ 39 ,98 6.07 


QUA] 


1.3( 


* Invoiced net by Washington Company and all 
f Included $70,000.00 payment on accoiint. 
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^IC RAILROAD COMP ANY 


fRIC COMPANY FOR PASSENGER TRAFFIC 
LND AS CORRECTED BY THAT COMPANY, 

PS AFTER ADJUSTMENTS ON ACCOUNT OF VOLUME RECEIPTS 


COMPUTED BY HASKINS & SELLS... 
:TY rate AMOUNT 


EFFECTIVE RATES AND AMOUNTS AFTER ADJUSTMENTS ON ACCOUNT OF VOLUME RECEIPTS 
AS CORRECTED BY WASHINGTON COMPANY ...AS COMPUTED BY HASKINS & SELLS... 
qUANTITY _ RATE _AMOUNT QUANTITY _ RATE _AMO UNT 


115 

$.08 

$ .8,569.20 

479 

.05 

12,223.95 

529 

.05 

41,316.45 

412 

.05 

6.120.60 

535 


$ 68.230.20 


^ 8,949.15 

$ 59,281.06 


592 

.04-1/4 

1,640.16 

$"6g:72T."5T 

479 

.04-1/4 

10,390.36 
5 50,^30.85 
f 106,216.67 



$ 55,685.82 


lokans returned monthly. 


107,115 

$.06 

$ 8,569.20 

244,479 

.06-2/3 

16,298.60 

826,329 

.06-2/3 

,56,088.60 

122.412 



1,300.335 


$.79,956.40 



$ 79,956.40 

38,592 

.06-2/3 

2,572.80 

$ 6 ^, 52 ?:^ 

244,479 

.06-2/3 

16,298.60 

f 106.216.67 



39,986.07 


107,115 

♦ •08 

$ 8,569.20 

244,479 

.04-1/4 

10,390.36 

826,329 

.04-1/4 

35,118.98 

122.412 

.04-1/4 

5.202.51 

1,300.335 


$ 59.281.05 



$ 59,281.05 

38,592 

.04-1/4 

1,640.16 

$ sotsn'.ST 

244,479 

.04-1/4 

10,390.36 

y 106,216.67 



$ 55.685.82 


Nob. 4700 & 4701. ) 

Washington Railway & Electric Company, ) 

a Corporation, Appellant, ) 

▼a. ) 

Washington, Baltimore and Annapolis ; 

Electric Railroad Company, a Corporation, ) 

and ) 

Washington,' Baltimore and Annapolis ) ,, 

Electric Railroad Company, a Corporation, ) Page No./fe^ 

vs. Appellant, ) 

Washington Railway & Electric Company, ) 

a Corporation. ) *^9 166 
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167 The witness, using Exhibit No. 3, covering the 
year 1917, to explain all of said statements, testified 
that the first column indicates the number of ])assengers 
carried; the second column indicates the rate at whicli plain- 
titf originallv billed defendant for that service; tlu} three 
columns (fourth, fifth and sixth) headed “As corrected by 
Washington Company” indicate the new basis which plain¬ 
tiff has now adopted for billing; the next three columns 
(seventh, eighth and ninth), headed “As computed by Has¬ 
kins & Sells,” show witness’s computation of what plain¬ 
tiff was entitled to receive from defendant; first there is the 
quantity, as regards which the parties are in agreement; 
next there are the rates used by the witness, which he 
testifies he got “out of the contract”; for non-cash passen¬ 
gers he uses 4(4 ]dus % cents, making 5 cents; and he ap¬ 
plies that to defendant company’s coupons, plaintiff’s tick¬ 
ets or tokens, and transfers, or identification checks; he 
made no change in the basis for computing the amount 
due from })laintiff by defendant, under the contract between 
the parties, in any of the years covered by his statements; 
he used the same in 1923 that he used in 1917; Exhibit No. 
10, covering the year 1923, shows the method adopted by the 
witness Neal, for the plaintiff company, as distinguished 
from the method adopted by this witness, Croggon, known 
as the Haskins & Sells method. 

The witness further testified that when in anv vear the 
$50,000 mentioned by the contract of 1907 had been reached, 
in order to ascertain that fact he multiplied the cash fares 
by the amount collected; the other fares by 41/7 cents, and 
then these other fares by % of a cent, making 5 cents in 
total; if that amount was in excess of $50,000 he took off 
the amount of % of a cent, provided it did not make the 
amount due the Washington Company less than $50,000. 
But when, as thus computed, the amount was under $50,000, 
he would only take enough off to bring it down to $50,000. 
As regards the basis used, if the amount was over the $70,- 
000 mentioned in the contract, witness used the same com¬ 
putation, plus a refund computed by taking off cash fares 
at the amount collected, all other transportation at 4 1/6 
cents, finding a total, and then taking all transportation 
without regard to class at 4 cents; the difference between 
the two would be a credit to apply against the figure here- 
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tofore computed. Witness testified that taking the 
168 witness Neal’s computation in the case of transfers, 

the plaintiff would actually owe the defendaiU mojiey 
for furnishing power to propel defendant’s cars; according 
to his interpretation of how plaintiff computes it, plaintiff 
adds % of a cent for a transfer and when the amount 
reaches $50,000 under plaintiff’s computation plaintiff takes 
% of a cent off, and later, when plaintiff makes computa¬ 
tions under the $70,000 bracket, it allows the difference be¬ 
tween 414 nnd 4 cents on paper transportation, which is a 
credit of 1/6 of a cent on the transfers, which throws it 
into red figures, and apparently gives defendant something 
for the privilege of letting plaintiff render service to de¬ 
fendant ; when the $70,000 is reached plaintiff, by its method 
of computation, gives defendant 1/6 of a cent for every 
passenger carried on a transfer, that is witness’s judg¬ 
ment of what plaintiff’s method does. According to the 
witness’s way of figuring, defendant pays plaintiff on the 
basis of 414 cents for a non-cash passenger over $70,000, 
less a credit computed by taking the difference between 
4 1/6 and 4 cents, or a credit of 1/6 of a cent coming off 
the 41/4 cents, which leaves a remainder of 4 1/12 cents as 
the effective rate of paper transportation when tJie $70,000 
clause of the contract would be in effect. 

Witness testified that he is familiar with the rate ap¬ 
plicable to tickets between Baltimore and Washington 
and Annapolis and Washington; that under Interstate 
Commerce Commission Tariff 220, in effect from 1920 to 
1924, the one-way rate between Baltimore and Washington 
was $1.05, and the one-way rate between Baltimore and the 
District of Columbia Line was $1.01, a difference of 4 cents; 
the round trip between Baltimore and Washington was 
$2.00, and between Baltimore and the District of Colum¬ 
bia, $1.90, a difference of 10 cents; that under Interstate 
Commerce Commission Tariff No. 280, filed September 19, 
1924, the one-way rate, Baltimore to Washington, was 
$1.24, and that rate between Baltimore and the District 
Line was $1.21, a differential of 3 cents; and the round trip 
between Baltimore and Washington was $2.37, and between 
Baltimore and the District Line $2.28, a differential of 9 
cents; these rates apply either way; asked whether or not 
he had the rates for previous years from January 1, 1917, 
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the witness answered “January 1, 1917, to December 31, 
1924, that is what this is,” and they show the differ- 
1()9 ential in each case; whereupon, asked if he had a 
copy of that, the witness handed a paper to counsel 
for plaintiff, and the following occurred: 

“Mr. Barbour: If Your Honor please, you understand 
we object to all of this testimony as affecting the through 
rate. 

“Mr. Hogan: It goes in subject to your objection. You 
may cross-examine, gentlemen.” 

Thereupon, on cross-examination, witness testified that 
the question of through rates and divisions is an entirely 
different thing; that he has made apportionment of the 
through rate because he thought the divisions were in the 
contract, the second paragraph of Sec. 9 of the 1907 con¬ 
tract; under witness’s interpretation of the contract be¬ 
tween plaintiff and defendant the participation of jplaintiff 
in the revenues arising from this business is not affected 
by the fares prescribed either by the Public Utilities Com¬ 
mission of the District of Columbia or the Federal Inter¬ 
state Commerce Commission; the contract between the par¬ 
ties fixes the rate or the division, according to his opinion, 
and that is not increased by rates granted plaintiff by the 
Public Utilities Commission but might be decreased 
thereby; this is because the contract does not provide for 
increases in rates affecting the amount which defendant 
shall pay plaintiff, but the contract does permit of a reduc¬ 
tion ; rates of the defendant company would affect the rights 
of plaintiff* company in that they would have to be con¬ 
curred in by the plaintiff with respect to the through rates; 
the plaintiff would not get any more under the through rate 
tariff as the contract fixes the basis of its participation; 
the extent to which each party participates in a through 
rate, prescribed in an Interstate Commerce Commission 
tariff, is absolutely a question of agreement between the 
carriers; the usual basis of participation is not necessarily 
a mileage one, there are half a dozen ways of doing it. The 
contract provides that plaintiff company shall do all the col¬ 
lecting and the fact that collecting was done by defendant 
company does not affect the judgment of the witness as he 
interprets it as if defendant was acting as the agent for 
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plaintiff to carry out the purposes of the agreement. If 
that metliod called for extra accounting, it was not con¬ 
templated hy the contracts; in witness’s experience through 
rates are sometimes a combination of local rates; he has 
given no effect to any such principle in this case be- 

170 cause the contract, in his opinion, provides the di¬ 
vision that the plaintiff company is to get out of the 

fare rate. The basis of division of a through rate between 
participating carriers is’ the subject of agreement between 
them. 

Thereupon the defendant rested. 

The foregoing is the substance of all of the evidence in 
the case. 

Thereupon, upon request of plaintiff and with the con¬ 
sent of defendant, the Court made the following findings 
numbered 1, 2, 3, 5, 6, 7, 8, 9 and 12; and upon request of 
plaintiff and over the objection of defendant the Court made 
the following findings numbered 4, 10 and 11; and at the 
same time, of its own motion, and over objections of both 
plaintiff and defendant, and as a substitute for plaintiff’s 
request for findings numbered 13 and 14, hereinafter set 
forth, the Court made the following findings numbered 13 
A and 14 A: 

171 1. That the plaintiff and defendant hereinafter re¬ 
ferred to respectively as the Washington Company 

and the Annapolis Company are each corporations organ¬ 
ized and existing as alleged in the plaintiff’s declaration, 
and admitted in the defendant’s pleas. 

2 . That a contract in writing dated the 15th day of April, 
1907, modified by a certain other contract dated the 5th day 
of February, 1909, was entered into by the Washington 
Railway & Electric Company and the Washington, Balti¬ 
more & Annapolis Electric Railway Company, the prede¬ 
cessor of the defendant, which said contracts pursuant to 
the provisions thereof, the defendant elected on January 
4, 1913, shall be operative during the existence of the fran¬ 
chises of the plaintiff, which said contracts were introduced 
in evidence and will appear in the record. 

3. That for the years 1917 to 1924 inclusive— 
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(a) The number of cash fare passengers carried on said 
cars in each year, all of which were received by the Annapo¬ 
lis Company, were as follows: 


1917 

1918 

1919 

1920 

1921 

1922 

1923 

1924 


90,427 

182,408 

335,150 

128,446 

149,588 

129,889 

115,873 

107,115 


(b) The gross amount of such cash fares at the rates pre¬ 
scribed therefor by law during said years respectively, were 
as follows : 


1917 . 

1918 . 

1919 . 

1920 . 

1921 . 

1922 
172 1923 

1924 


$4,521.35 
9,120.40 
17,216.88 
9,948.55 
11,967.04 
10,391.12 
9,269.84 
8,569.20 


(c) The aggregate number of tickets, tokens, transfers 
or identification checks and other evidences of the right to 
ride, collected on said cars from other than cash fare pas¬ 
sengers, for each of said years respectively, received by the 
Annapolis Company, were as follows: 


1917 

1918 

1919 

1920 

1921 

1922 

1923 

1924 


1,367,693 

2,314,810 

1,767,520 

1,716,237 

1,468,056 

1,367,821 

1,348,929 

1,193,220 


(f/) The aggregate value of such non-cash fares at the 
rate of four and one-fourth (4i4) cents each for each of said 
years respectively, were as follows: 

1917 . $58,126.95 

1918 . 98,379.42 






























1919 .. 

1920 .. 

1921 .. 

1922 .. 

1923 .. 

1924 .. 


75,119.60 
72,940.07 

62.392.38 

58.132.39 
57,329.48 
50,711.85 


{e) That the aggregate number of all tickets, tokens, 
transfers or other evidences of the right of a passenger to 
ride (exclusive of free passes), and of cash fares collected 
on said cars during each of said years respectively—(a) 
plus (c)—were as follows: 


173 1917 .... 

1918. 

1919 . 

1920 . 

1921 . 

1922 . 

1923 . 

1924 . 


1,458,120 

2,497,218 

2,102,670 • 

1,844,683 

1,617,644 

1,497,710 

1,464,802 

1,300,335 


(/) That the aggregate value of such non-cash fares at 
the rate of four and one-sixth (4-1/6) cents each for each 
of said years respectively, were as follows: 


1917 

1918 

1919 

1920 

1921 

1922 

1923 

1924 


$56,987.21 
96,450.41 
73,646.67 
71,509.87 
61,169.00 
56,992.54 
56,205.38 
49,717.50 


{g) That the gross amount for each of said years arrived 
at by adding the gross amount of cash fares (h) to the ag¬ 
gregate value of tickets, tokens, or transfers found under 
paragraph (d) for each of said years respectively, were as 
follows: 


1917 .$62,648.30 

1918 . 107,499.82 

1919 . 92,336.48 

1920 . 82,888.62 
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1921 . 74,359.42 

1922 . 68,523.51 

1923 . 66,599.32 

1924 . 59,281.05 


(h) That the gross amount of said traffic found by add¬ 
ing the gross amounts of cash fares (b) actually re- 
174 ceived to the value of non-cash fares as ascertained 
under the formula (/) for each of said years respec¬ 
tively, were as follows: 


1917 

1918 

1919 

1920 

1921 

1922 

1923 

1924 


$61,508.56 
105,570.81 
90,863.55 
81,458.42 
73,136.04 
67,383.66 
65,475.22 
58,286.70 


4. In the year 1915 a dispute arose between the plaintiff 
and the defendant as to the payment by the defendant to 
the plaintiff of a greater compensation for freight hauled 
over the line of the plaintiff, and as to whether or not the 
defendant should pay a portion of the amount paid by the 
plaintiff for traffic officers at certain street intersections. 
At the end of the year 1917 a further controversy arose be¬ 
tween the companies as to the proper construction of the 
aforesaid contract under the conditions existing for the 
year 1917, which was the first year during which the gross 
receipts, either actual or as calculated under the formula 
provided in said contract, amounted to as much as $50,000; 
the same controversy arose as to the conditions shown to 
have existed during the year 1918; that so far as the con¬ 
troversy concerned any question involved in this suit it 
turned on— 

(a) Whether the Washington Company was entitled to 
retain as its own the three-fourths (%) of one (1) cent on 
each non-cash fare ticket taken up during each year and 
paid monthly before the total of $50,000 had been actually 
reached for that year, even though it should at the end of 
the year develop that more than $50,000 had been realized 
for the entire year under the applicable formula, or whether 
in any year for which, exclusive of the three-fourths ( •H) of 
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one (1) cent, the net revenue for tlio entire year aggregated 
in excess of fifty thousand dollars ($50,000) the An- 
175 napolis Company should be entitled to have either 
returned to it or to receive credit by the number of 
such three-fourths (%) cent payments it had made during 
the current year; 

(h) And the same question existed as to the procedure 
to be followed in event the gross revenues as ascertained by 
the applicable formula should exceed Seventy thousand 
Dollars ($70,000); 

(c) Whether during any period when charges for trans¬ 
fers were prescribed by law, these charges were to accrue 
to the Washington Company or the Annapolis Company, or 
affected in any manner the methods of calculating the value 
of the volume of traffic, as prescribed in the contract in any 
way. 

5. That from the beginning of operation of the Annapolis 
Company’s cars over the tracks of the Washington Com¬ 
pany in 1908, iq) to and including December, 1922, the 
Washington Company billed the Annapolis Company for 
passenger transportation on the basis of for each pas¬ 
senger using a ticket, identification check, or other evidence 
of the right to ride, subject, however, to the reductions and 
additional compensation as in said contract provided. 

6. Pursuant to agreement in writing the companies exe¬ 
cuted an agreement of arbitration, dated July 7, 1919, which 
has been offered in evidence and hearings were held on 
January 18th and January 2(), 1923, and thereafter said 
Board of Arbitrators, to wit on April 19, 1924, filed their 
o])inion and award, which opinion and award has been 
offered in evidence, and included in the record. 

That by reference to said award it will be seen that the 
arbitrators prescribed the method or formula for arriving 
at the annual receipts of $50,000, and designated herein as 
Rule 1, and is so referred to hereinafter, and likewise the 
said arbitrators prescribed the method or formula 
176 for arriving at the annual receipts of $70,000, herein 
designated as Rule 2, and is so referred to herein¬ 
after. 

7. The Court finds that the plaintiff and defendant by 
their respective counsel, at the hearing agreed that the 
said Award of April 1924, constitutes an award as to the 
true construction to be placed on said contract of April 5, 
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1907 as modified by contract of Febranry 5, 1909, not only 
for the years 1917 and 1918, but for all years subsequent 
thereto, in which any of the principles involved in said 
Award and determined thereby may be concerned. 

8. The Court finds that the cash fares and ticket values 
within the District of Columbia within the period covered 
by this controversy from time to time, were as follows: 
At the time this contract was entered into the legal fare in 
the District of Columbia was dt cash or six tickets for 25^ 
and each street car company operating in the District of 
Columbia was required to honor all such six for 25^ tickets 
issued by any other street car company and the issuing 
company was required by law to redeem all tickets so issued 
by it to the street car company collecting the same. 

Tlie first change in fare within the District of Columbia 
was made in the Fall of 1918, when the Public Utilities Com¬ 
mission ordered the discontinuance of the sale of paper 
tickets at the rate of 6 for 25^, on Saturday Afternoon, Oc¬ 
tober 27th, 1918. Such tickets as were in the possession of 
the public were accepted as fare up to and including Novem¬ 
ber 30th, 1918; thereafter, the fare within the District of Co¬ 
lumbia was straight 5^ per passenger. 

Effective February 1st, 1919, the Public Utilities Com¬ 
mission ordered the issuing of free inter-company trans¬ 
fers at specified intersecting points, which was continued 
until June 1st, 1919. 

177 Effective June 1st, 1919, to October 31st, 1919, the 
rate of fare was 5^ cash with a charge of 2<t for all 
inter and intra-company transfers. 

Effective November 1st, 1919, the rate of fare was changed 
to 7^ cash, with tickets at the rate of 4 for 2o^ (6i/4^), and 
with a charge of 2^^ for inter-company transfers, but no 
charge for intra-company transfers. 

Effective May 1st, 1920, the rate of fare was increased 
to 8^ cash or 4 tickets for 30^ (7140 with a charge of 
2^ for inter-company transfers. 

Effective January 1st, 1921, the rate of fare was con¬ 
tinued at 8^^ cash or 4 tickets for 30^ (7140 with a 
charge of only 1^ for inter-company transfers. 

Effective. September 1st, 1921, the rate of fare was 
changed to 8^ cash or 5 tickets for 35^ (70 and with a 
charge of 1(* for inter-company transfers. 

9—4700a 
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Effective March 1st, 1922, the rate of fare was changed 
to 8^ cash or 6 tickets for 40^* (6%^^) with a charge of 
1^ for inter-company transfers. 

That the phrase ‘‘legal rate of fare’’ or “rate of fare 
prescribed by law” as used in these findings, is intended to 
mean the rates fixed by Congress or the Public Utilities 
Commission of the District of Columbia, as above enum¬ 
erated for carriage of individual passengers by the street 
railway companies operating in the District of Columbia. 

9. That though it was contemplated at the time the con¬ 
tract was made that the conductors on said cars collecting 
and receiving fares, whether in cash, tickets, identification 
checks or otherwise, would turn all such collections over 
to the Washington Company, in actual practice the conduc¬ 
tors doing the collecting being the actual employees of the 

defendant company, and it being more convenient 
178 therefore to all parties so to do, the practice arose 

of the Annapolis Company receiving from its con¬ 
ductors all the reports, cash and evidences of the right of 
the passengers to ride lifted daily by them, and the latter 
Company in turn reported the results in detail to the plain¬ 
tiff and held itself accountable to the plaintiff therefor. 
(See declaration, 2nd count, defendant’s plea to second 
count.) It was never intended by either that this method 
of handling these collections should alter the rights of either 
party in the proceeds of the traffic as fixed by the contract. 

10. The Court finds that under the provisions of the con¬ 
tract aforesaid the Washington Company was entitled to 
collect from passengers on cars of the Annapolis Company 
within the District of Columbia, such cash fares, tickets, 
identification checks or other evidence of the right of a pas¬ 
senger to ride as said Washington Company was legally 
entitled to collect from passengers on its own cars on said 
line from the terminal of said Annapolis Company to the 
District of Columbia line, in consequence of which the An¬ 
napolis Company must be held to have received this cash 
and these tickets, and other evidence of the right of a pas¬ 
senger to ride, as the property of the Washington Com¬ 
pany and is accountable to the Washington Company there¬ 
for at the rates the Washington Company would have been 
entitled to collect from passengers on its own cars. 
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11. The Court finds that the Annapolis Company must 
likewise pay to the Washington Company at the rates pre¬ 
scribed by law from time to time for all tickets or tokens 
or other evidences of the riglit to ride, collected on its cars 
for transportation within the District of Columbia, and not 
])y it delivered in kind to the Washington Company whether 
issnied ])y it on account of the Washington Company, or by 
other companies, except free transfers. 

179 12. It is further found pursuant to the figures 

stated in finding 3, sections (g) and (h) that the total 
revenue for each of the years, 1917 to 1924, inclusive, re- 
(luire the gross receipts for each of said years to have ap¬ 
plied to them respectively the above mentioned rules, as 
follows: 


1917. . 

1918. . 

1919. . 

1920. . 
1921.. 

1922. . 

1923. 

1924. . 


Rule 1 
“ 2 
‘‘ 2 
‘‘ 2 
2 

“ 1 
1 

“ 1 


13 A. The Court further finds that applying these for¬ 
mulae to the various years, the total amount with which 
the Annapolis Company is chargeable for the respective 
years and the amounts paid each year on account thereof, 
are as follows: 




Charges 
for passenger 
traffic carried. 

Payments 
made on acct. 
of such charges. 

Balance due 
W. R. & E. 
each year. 

1917. . . 

. . . . • • 

. . . $51,549.44 

$62,916.60 

$ 11,367.16 

1918. . . 


. . . 90,590.41 

76,893.18 

13,697.23 

1919. . . 


. .. 97,689.86 

79,617.33 

18,072.53 

1920. . . 


... 103,918.15 

58,852.43 

45,065.72 

1921. . . 


. . . 88,619.97 

48,973.92 

39,646.05 

1922. . . 


. . . 80,916.44 

44,840.54 

36,075.90 

1923. . . 

...... 

. . . 77,069.90 

43,292.72 

33,777.18 

1924. . . 

. 

. . . 66,230.60 

106,216.67 

39,986.07 



$656,584.77 

$521,603.39 

$134,981.38 


(♦ indicates overpayment of each year.) 
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leaving a balance due by the A’'‘iaj)olis Company at the 
close of the year 1923 of $174,967.45, with interest at six 
per cent, thereon from April 19,1924, the date of the award, 
to January 31, 1925 of $8,194.33, making a total amount 
due of $183,161.78, and deducting therefrom the amount of 
over-payment in traffic of 1924 of $39,986.07, leaving the 
total amount due by the Annapolis Company as of January 
31, 1925, $143,175.71, with interest at six per cent, thereon 
from February 1, 1925 until paid. 

14 A. The Court, therefore, finds that the defendant, 
Washington, Baltimore & Annapolis Electric Railroad Com¬ 
pany owes to the said Washington Railway & Electric Com¬ 
pany, plaintiff, the sum of $143,175.71, with interest thereon 
at six per cent, from February 1, 1925 until paid. 

180 Thereupon the (^ourt refused plaintiff’s recpiest to 
make the following findings numbered 13, 14 and 15: 

13. The (’ourt further finds tliat applying these formulae 
to the various years, the total amount with which the An¬ 
napolis Company is chargeable for the respective years and 


the amounts 

paid each year on 

account thereof, are as fol- 

lows: 





Charges 

Payments 

Balance dm* 


for i>assenger 

made on acet. 

W. U. & I-:. 


traffic carried. 

of such charges. 

each year. 

1917. 

. $51,549.44 

$(J2,916.()0 

$11,367.16* 

1918. 

. 90,590.41 

76,893.18 

13,697.23 

1919. 

. 97,689.86 

79,617.33 

18,072.53 

1920. 

. 103,918.15 

58,852.43 

45,065.72 

1921. 

. 88,619.97 

48,973.92 

39,646.05 

1922. 

. 80,916.44 

44,840.54 

36,075.90 

1923. 

. 77,069.90 

43,292.72 

33,777.18 

1924. 

. 66,230.60 

106,216.67 

39,986.07* 


$656,584.77 

$521,603.39 

$134,981.38 

leaving a bti 

dance due of $134,: 

981.38, with interest at six 

I)er cent, on 

the balances show 

11 to be due plaintiff at the 

end of each 

vear from the 1st 

day of Februarv, 1919 and 

each following year, amounting 

to $32,585.46 

as of May 31, 


1925. 


(• indicates overpayment each year.) 
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14. The Court, therefcie, finds that the defendant, Wash¬ 
ington, Baltimore & Annapolis Electric Railroad Company 
owes to the said Washington Railway & Electric Company, 
])laintiff, the sum of $167,366.84 with interest on $134,981.38 
at six per cent, from ^lay 31, 1925 in the manner and form 
as said plaintiff hath in count 2 of its declaration in this 
cause alleged. 

15. In view of granting by the Court of defendant’s 
prayer No. 2, the plaintiff prays the further finding that 
until joint passenger tariff I. C. C. No. 220 became effective 
on July 11, 1920, to-wit, from January 1, 1917 until July 11, 
1920, the rates between Baltimore and Washington, under 
joint tariff 1. C. C. No. 145 were: one way, $.85; and round 
trip, $1.50; and during the same period the rates between 
Baltimore and the Distiact Line, under Tariff P. S. C. Md. 

No. 35, were: one way, $.85; and round trip, $1.50. 
181 Thereupon plaintiff duly noted an exception to the 

action of the Court in refusing the plaintiff’s prayer 
for finding No. 13 and in substituting therefor the Court’s 
finding No. 13 A; and in refusing plaintiff’s prayer for find¬ 
ing No. 14 and in substituting therefor the Court’s finding 
No. 14 A; and in refusing ])laintiff’s prayer for finding No. 
15; upon the ground that plaintiff’s requested findings num¬ 
bers 13, 14 and 15 were in accordance with a proi)er inter¬ 
pretation of the contract between plaintiff and defendant 
in evidence and the award of the arbitrators in evidence, 
and the further ground that the Court’s findings numbered 
13 A and 14 A were not consistent with a proper interpre¬ 
tation of said contract and said award, and did not give 
full effect thereto; and upon the further ground that the 
(’ourt erred in its allowance of interest to plaintiff and 
should have allowed it interest as demanded by its declara¬ 
tion and as prayed in its requested finding, to wit, interest 
at the rate of 6 per cent per annum on the balance shown 
to be due the plaintiff at the end of each year from the 1st 
day of February, 1919, and each year following, instead of 
interest, as allowed by the Court, on such balance from Feb¬ 
ruary 1, 1925, only, until paid, and the said exceptions of 
the plaintiff were duly allowed and entered upon the min¬ 
utes of the Court. 

Thereupon the defendant duly noted an exception to the 
action of the Court in making, upon plaintiff’s request, 
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findings Nos. 10 and 11, and in m iking, upon the Court’s 
own motion, findings Nos. 13 A and 14 A, upon the ground 
that the said findings, and each of them, represented im¬ 
proper interpretation of and construction upon contract be¬ 
tween plaintitf and defendant in evidence and award of the 
board of arbitrators in evidence, and upon the ground that, 
in view of the course of conduct lietweeii the parties and 
the bills rendered by plaintiff to defendant and paid by de¬ 
fendant to plaintiff from the lieginning of their contractual 
relations to and including December 31, 1922, plaintitf was 
deprived of any right to claim, and defendant from any lia¬ 
bility to pay, interest either as claimed by plaintiff or as 
allowed by the Court; and upon the further ground that the 
Court should have made findings of fact and conclusions of 
law as jjrayed by the defendant as hereinafter set forth, 
and the said exceptions of the defendant were duly allowed 
and entered upon the minutes of the Court. 

182 Thereupon, the defendant having submitted five 
separate requests for findings of fact and conclu¬ 
sions of law, at the same time that plaintiff submitted, as 
hereinbefore shown, its fifteen requests for findings of fact 
and conclusions of law, the Court, over the objection of 
the plaintiff, made the following findings numbered 1 and 
2, and, upon objection of the plaintiff and over the objec¬ 
tion of the defendant, refused the following requests for 
findings numbered 3, 4 and 5: 

1 . 

In the year 1915 a dispute arose between the plaintiff 
and the defendant as to the payment by the defendant to 
the plaintiff of a greater compensation for freight hauled 
over the line of the plaintiff, and as to whether or not the 
defendant should pay a portion of the amount paid by the 
plaintiff for traffic officers at certain street intersections. 
At the end of the year 1917 a further controversy arose 
between the companies as to the proper construction of 
the aforesaid contract under the conditions existing for the 
year 1917, which was the first year during which the gross 
receipts, either actual or as calculated under the formula 
provided in said contract, amounted to as much as $50,000; 
the same controversy arose as to the conditions shown to 
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have existed during the year 1918; that until the hearing 
before the Board of Arbitrators held in January, 1923, the 
plaintiff never made a claim to the defendant that non-cash 
passengers should be paid for at the rate of 4% cents per 
passenger; that so far as the controversy concerned any 
question involved in this suit it turned on- 

(a) Whether the Washington Company was entitled to 
retain as its own the three-fourths (%) of one (1) cent on 

each non-cash fare ticket taken up during each year 
183 and paid monthly before the total of $50,000 had been 
actually reached for that year, even though it should 
at the end of the year develop that more than $50,000 had 
been realized for the entire year under the applicable for¬ 
mula, or whether in any year for which, exclusive of the 
three-fourths (%) of one (1) cent, the net revenue for the 
entire year aggregated in excess of fifty thousand dollars 
($50,000) the Annapolis Company should be entitled to 
have either returned to it or to receive credit by the num¬ 
ber of such three-fourths (%) cent payments it had made 
during the current year; 

(b) And the same question existed as to the procedure 
to be followed in event the gross revenues as ascertained 
by the applicable formula exceed seventy thousand dollars 
($70,000); 

(c) Whether during any period when charges for trans¬ 
fers were prescribed by law, these charges were to accrue 
to the Washington Company or the Annapolis Company, 
or affected in any manner the methods of calculating the 
value of the volume of traffic, as prescribed in the contract 
in any way. 

2 . 

Shortly after the beginning of operations in the year 
1908 and continuously since that time, the Annapolis Com¬ 
pany issued and sold in large numbers through tickets from 
Baltimore to Washington and vice versa, for both one-way 
and round-trip transportation. Attached to these tickets 
were coupons issued by the Annapolis Company “on ac¬ 
count of Washington Railway and Electric Company, good 
for one fare on W. R. & E. Company lines in the District 
of Columbia.’’ Such tickets with coupons attached were 
sold by the Annapolis Company at a through rate without 
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regard to the local rate of fare in tlie District of Columbia; 
that such through rates were filed from time to time with 
the Interstate Commerce Commission as joint passenger 
tariffs with the Wasliington Company named as the par¬ 
ticipating carrier, and the Washington Company filed its 
concurrence with the Interstate Commerce Commission in 
the rates fixed by these joint passenger tariffs for trans¬ 
portation between Washington, District of Columbia, and 
various points in the State of Maryland and vice versa, 
for both one-way and round-trip transportation. Under 
Joint Passenger Tariff 1. C. C. No. 220, eft'ective July 11, 
1920, the one-way rate of fare between Baltimore 
184 and Washington was $1.05 and the one-way rate be¬ 
tween Baltimore and the District Line was $1.01, 
a differential of four cents. The round-trip rate between 
Baltimore and Washington was $2.00 and between Balti¬ 
more and the District Line was $1.90. Under Joint Pas¬ 
senger Tariff 1. C. No. 280, effective October 20, 1924, 
the one-way rate of fare between Baltimore and AVashing- 
ton was $1.24 and the one-way rate between Baltimore and 
the District Line was $1.21, a differential of three cents. 
The round-trip rate between Baltimore and Washington 
was $2.37 and the round-trip rate between Baltimore and 
the District Line was $2.28, a differential of nine cents. 
From the beginning of such sales up to and including 
December, 1922, the Washington Company billed the An¬ 
napolis Company on the basis of 4i/i cents for each ticket 
sold by the Annapolis Company and used for transporta¬ 
tion in the District of Columbia, and throughout that period 
the Annapolis Company accepted the said bills as correct 
and paid the same, subject to the addition of three-fourths 
(%) of one (1) cent for each such ticket until the total paid 
by the Annapolis Company in any one year reached $50,000, 
and subject to the reductions thereafter as provided in 
the contract between the companies dated April 15, 1907. 

3. 

The Court also finds that the Annapolis Company is ac¬ 
countable to the Washington Company for eacli ])assenger 
transported on the Annapolis Company cars within the 
District of Columbia who paid for transportation by ticket 
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or identification check, at IVi cents each, subject to the addi¬ 
tion of three-fourths (%) of one (1) cent for each such 
ticket until the total paid by the Annapolis Company in any 
one year reached $50,000, and subject to reductions there¬ 
after, as found by the Board of Arbitrators and as provided 
in the contract between the companies dated April 15, 1907. 

4. 

The Court also finds that applying the rules adopted by 
the Board of Arbitrators to the traffic for the various years, 
the total with which the Annapolis Company is chargeable 
to the Washington Company and the amounts paid each 
year on account thereof are as follows: 


185^ Charges Payments 

for passenger on account 
Year. traffic carried, of such charges. 

1917 . $56,418.40 $62,916.60 

1918 . 96,308.53 76,893.18 

1919 . 85,963.28 79,617.33 

1920 . 69,001.06 58,852.43 

1921 . 59,169.83 48,973.92 

1922 . 61,184.65 44,840.54 

1923 . 58,467.71 43,292.72 

1924 . 50,530.85 106,216.67 


$537,044.31 $521,603.39 


5. 

The Court therefore finds that the defendant, the Wash¬ 
ington, Baltimore & Annapolis Electric Railroad Company, 
owes to the plaintiff, the Washington Railway & Electric 
Company, $15,440.92, being the amount admitted to be due 
in the defendant’s plea and no more. 

Thereupon plaintiff duly noted an exception to the action 
of the Court in making, upon defendant’s request, the above 
findings numbered 1 and 2 upon grounds substantially as 
above set forth in respect to other findings excepted to, and 
the said exceptions were duly allowed and entered upon the 
minutes of the Court. 


10—4700a 
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Tliereiipoji clofeiidaiit duly oxcci)ted to the Court’s re¬ 
fusal to make, upon its request, findings numbered 3, 4 and 
5 upon the ground that under a j)roper interpretation and 
construction of the contract between the parties, in evi¬ 
dence, and the award of the arbitrators in evidence, the 
Court was hound to tind as so requested. And the said ex¬ 
ceptions were duly allowed and entered upon the minutes of 
the Court. 


The plaintitf and defendant have stipulated, as evidenced 
by the signatures of their respective counsel at the foot of 
this bill of exceptions, that this bill of exceptions shall be 
considered as submitted for the appeals of both of the 
parties hereto and that, to save duplications and costs, 
there have been included in one document the exceptions of 
both of the parties, and that the i)arties hereto shall assign 
errors in this (’ourt and in the Court of Appeals of the Dis¬ 
trict of Columbia upon their exceptions as res])ectively 
noted and set forth herein and the appeal of each of said 
parties shall be heard and determined hereon. 

And thereupon, and as all the exceptions taken by the 
plaintitf and by the defendant in this case were duly 
186 noted and allowed as aforesaid and duly noted on the 
minutes of the Court, and because the matters and 
things hereinbefore recited are not matters of record, in 
order to make the same part of the record herein, it is 
hereby ordered, so that the plaintiff and the defendant may 
liave the case reviewed on appeal, the plaintiff and the de¬ 
fendant, respectively, by their resjjective attorneys, move 
the Court to sign and seal this, their bill of exceptions, to 
have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, and 
as if each party had filed herein separate bills of exceptions, 
which motion is granted by the Court; and thereupon the 
plaintiff* and the defendant tender this, their bill of excep¬ 
tions, and request the Court to sign and seal the same, 
which is accordingly done now for then this 4th day of Janu- 
uary A. D. 1928. 

WALTER I. McCOY, 

Chief Justice. 

Washington, D. C., July —, 1927. 
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We consent to the foregoing bill of exceptions, the same 
being the bills of exceptions of the plaintiff and the defend¬ 
ant. 

S. R. BOWEN, 

JOHN S. BARBOUR, 

Attorneys for Plaintiff. 
FRANK J. HOGAN, 

NELSON T. HARTSON, 

GEORGE WEEMS WILLIAMS, 

Attorneys for Defendant. 

187 [Endorsed:] Law. No. 70463. Washington Rail¬ 
way & Electric Company, Plaintiff, vs. Washington, 
Baltimore & Annapolis Electric Railroad Company, De¬ 
fendant. Bill of Exceptions. (Copy.) Law Offices of 
Frank J. Hogan, Colorado Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4700. Washington Railway & Electric Company, a cor¬ 
poration, appellant, vs. Washington, Baltimore and An¬ 
napolis Electric Railroad Company, a corporation, and No. 
4701. Washington, Baltimore and Annapolis Electric Rail¬ 
road Company, a corporation, appellant, vs. Washington 
Railway & Electric Company, a corporation. Court of Ap¬ 
peals, District of Columbia. Filed Jan. 10, 1928. Henry 
W. Hodges, clerk. 
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PRELIMINARY 

In this brief, for convenience, the Washington Rail¬ 
way and Electric Company will be referred to as the 
“Washington Company,” and the Washington, Balti¬ 
more and Annapolis Electric Railroad Company as 
the “Annapolis Company.” 
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STATEMENT OF THE CASE 

This is an appeal by the Washington Company from 
a judgment of the Supreme Court of the District of 
Columbia given in its favor against the Annapolis 
Company for the sum of $143,175.71 with interest 
thereon at six per centum per annum from the first day 
of February, 1925, and costs. The Annapolis Company 
also appealed from this judgment by its appeal No. 
4701 on the same record, but this brief will deal only 
with the error assigned by the Washington Company, 
the plaintiff below. 

The Washington Company and the Annapolis Com¬ 
pany entered into certain agreements, dated April 15, 
1907 (Record, p. 35) and February 5, 1909 (Record, 
p. 49) whereby and whereunder the Washington Com¬ 
pany permitted the Annapolis Company to use its 
tracks from the District Line into the City of Washing¬ 
ton, upon certain considerations, rules and restrictions, 
all fully set out in said agreements. A dispute arose 
between the two companies in 1917 over the inter¬ 
pretation of the said agreements, and the same was 
submitted to a Board of Arbitration, as provided 
by the agreement of April 15, 1907, Sec. 15 (Record, 
p. 44) whereby each company was permitted to select 
or name one member of the Board and the two members 
so selected or named were to choose the third, with the 
distinct understanding that ^^the decision of the majority 
of the Board so chosen shall he final and binding upon 
the parties hereto” 

The differences in dispute were submitted to the 
Board of Arbitration under a subsequent agreement 
dated July 7, 1919, (Record, p. 56), wherein the ques¬ 
tions to be decided were set forth, and also wherein it 
was again stipulated. Sec. 1: 

“That the decision of a majority of the Board 
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as chosen, upon the matters of difference and 
dispute hereinafter set forth, shall be final and 
binding upon the parties hereto, their respective 
successors and assigns 

The arbitrators selected by the parties aforesaid 
were Joseph C. France, Esq., of the Baltimore Bar 
and W. Gwynn Gardiner, Esq., of the local bar, who 
then chose Hon. Orion M. Barber, a Judge of the Court 
of Custom Appeals, thus completing the Board. Said 
Board took evidence and heard arguments during the 
month of January, 1923, and on the 19th day of April, 
1924, said Board of Arbitration after having fully 
heard the parties, their witnesses and counsel, rendered 
their written award. (Record, p. 100.) 

The findings of the arbitrators were published by 
them without ascertaining definite sums accruing under 
their award, pursuant to consent and stipulation of 
the parties thus expressed by the arbitrators in their 
award. (Record, p. 101.) 

. . . ‘Tt is agreed if we will ascertain and 

state the applicable rules for such settlements as 
the same may be deduced from a proper inter¬ 
pretation of the contract, that the parties through 
their accounting officers can ascertain the definite 
amounts without our assistance.” 

The Annapolis Company, however, declined to comply 
with said award, with the consequence that the Wash¬ 
ington Company was compelled to institute suit for 
the various balances accruing to it under the terms of 
the contract and under the terms of the award. 

The case, by stipulation of counsel, was submitted 
first to Mr. Justice Hoehling without a jury. After 
holding it for sometime, he ordered a new trial, and it 
was again by like stipulation submitted to Mr. Chief 
Justice McCoy upon the same evidence adduced before 
Mr. Justice Hoehling with some supplementary stipu- 
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lations, with the result above mentioned, with both 
parties appealing on the same record. 

There was no dispute before the arbitrators or the 
Court, nor is there any now, between the parties either 
as to: 

(a) The number of cash fare passengers carried; 

(b) The gross amount of such cash fares at the rates 
prescribed by law; 

(c) The aggregate number of tickets, tokens, transfers 
or identification checks collected on said cars from 
other than cash-fare passengers; 

(d) The aggregate value of such non-cash fares at 
the rate of 434 cents for each year; 

(e) The aggregate number of all tickets, tokens, 
transfers, and all cash fares collected on said cars during 
each of said years respectively; 

(f) The aggregate value of such non-cash fares at 
the rate of 434 cents each, for each of said years; 

(g and h) The gross amount for each of said years 
arrived at by adding the gross amount of the cash fares 
to the aggregate value of tickets or transfers under 
either the 434 or the 4 1/6 cent formulae. (See Findings 
“a’’ to ‘^h^^ in Par. 3, Record, pp. 124-127). Nor is 
there any dispute now as to what formula shall be 
applied to these figures. (See Finding 12, Record, 
p. 131.) 

It is plain that by applying the proper formula to 
the figures thus agreed, they correspond in detail 
and in the aggregate, so far as principal sums are con¬ 
cerned, with the sums claimed in the bill of particulars 
filed with the plaintiff^s declaration (Record, p. 10), 
to wit, the aggregate sum of $134,981.38. 

But instead of allowing interest on these annual 
balances so found by the Court to be due by the An¬ 
napolis Company to the Washington Company for 
each year as claimed in the declaration, and as asked 
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in the plaintiff’s request for Findings No. 13 and No. 14 
(Record, pp. 132-133), the Court allowed interest 
on the total sum of these balances only from April 
19, 1924, the date of the award, to January 31, 1925, 
added this to the principal so found and entered judg¬ 
ment for the aggregate $143,175.71, with interest from 
February 1, 1925, until paid, in lieu of entering judg¬ 
ment for $167,566.84, made up of $134,981.38 principal 
and $32,585.46 interest to May 31, 1925, as claimed 
in the declaration. The Washington Company claimed 
that it was and is entitled to interest at six per centum 
on the balances as shown to be due at the end of each 
year, from the first day of February, 1919, and each 
subsequent year, until paid, (Record, p. 132.) In 
other words, at the end of each calendar year, a new 
amount of principal became due, the amount payable 
for the current year plus the amount due and payable 
at the beginning of the current year, with interest 
at six per centum. This is the error now in this case 
complained of, and constitutes the essential differences 
between findings, or rather conclusions 13a and 14a 
as found by the Court (Record, pp. 131-132) and those 
numbers 13 and 14 requested by the plaintiff and 
refused by the Court. (Record, pp. 132-133.) 

It is true that the plaintiff has assigned other errors 
in its Assignments of Error herein, but these errors do 
not affect the judgment as entered, and are incident to 
certain requests for findings and assignments of error 
alleged by the defendant below, the appellant in Case 
No. 4701, and can more appropriately be discussed in 
our reply brief in that case, if necessary. 
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ASSIGNMENTS OF ERROR 


1. The Court erred in admitting in testimony the 
evidence of the witness Croggon, and the exhibits 
therewith presented, showing the I. C. C. tariff one 
way and round trip between Baltimore and Washington, 
and the Maryland Commission Tariff between Balti¬ 
more and the District Line. 

2. The Court erred in refusing the plaintiff’s prayers 
for finding No. 13 and in substituting therefor the 
Court’s finding No. 13-A. 

3. The Court erred in refusing the plaintiff’s prayers 
for finding No. 14, and in substituting therefor the 
Court’s finding No. 14-A. 

4. The Court erred in refusing the plaintiff’s prayer 
for finding No. 15. 

5. The Court erred in granting the defendant’s prayer 
for finding No. 1. 

6. The Court erred in granting the defendant’s prayer 
for finding No. 2. 

7. The Court erred in not awarding it interest at the 
rate of six per cent. (6%) per annum on the balance 
shown to be due the plaintiff at the end of each year 
from the first day of February, 1919, and each year 
following, instead of allowing it interest on such balance 
from February first, 1925, only, until paid. 
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EXPLANATORY FACTS IN RELATED APPEAL NO. 

4701. 


In April, 1907, the Washington Company owned 
and operated a line of electric street railway in the 
District of Columbia, extending from the District Line 
to the corner of 15th and H Sts., N. E., and thence along 
certain other streets in the City of Washington; and 
the Annapolis Company was authorized to construct 
and operate a line of electric railway from the easterly 
line of the District of Columbia to Annapolis and 
Baltimore, and was then engaged in the construction 
and was about to begin the operation of said line, 
but owned no tracks and was without any franchise 
of any kind to enter the District of Columbia, but 
desired to have its cars operated continuously over the 
lines and tracks of the Washington Company from the 
District Line to the corner of 15th and H Sts., N. E., 
by means of a physical connection between the two 
lines “at the District Line” at the place where the 
Annapolis Company was then constructing its railway, 
“so that the traffic over the Annapolis Company’s 
railroad may reach the business portion of Washington 
over said Washington Company’s tracks” (Record, 
pp. 35, 36) without change of cars, passengers or crews. 
To accomplish this, it entered into the contract of 
April 15, 1907 (Record, p. 35), which provided among 
other things that the two lines were to be physically 
connected at the point above mentioned; the cars 
of the Annapolis Company, with the same crews and 
conductors, were to be operated thereover to and 
from 15th and H Sts., N. E., except that while on the 
lines of the Washington Company, the cars, crews 
and conductors were to be considered the cars, crews and 
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conductors of the Washington Company, and subject 
to the directions, discipline, rules and regulations 
of the Washington Company (See Record, p. 39, sec. 6); 
that all passengers on cars of the Annapolis Company 
bound to 15th and H Sts., were to receive identification 
checks (transfers)— 

“from the Washington Company . . . good 

for a continuous ride upon the cars of the Wash¬ 
ington Company from Fifteenth and H Sts., 
N. E., which shall entitle such passengers to the 
privileges that are at the time enjoyed by pas¬ 
sengers of the Washington Company in the 
. . . District of Columbia riding on identi¬ 

fication checks:” (Contract, Cl. 8, Record, p. 
39.) 

and that all passengers riding on cars of the Washington 
Company through the City of Washington, or any part 
thereof, to the corner of 15th and H Sts., N. E., and 
who desired same, were to be transferred to the cars 
of the Annapolis Company at said point, and furnished 
by the Washington Company with identification checks 
good for a continuous ride to the District Line upon 
the cars of the Annapolis Company operated and 
transported by the Washington Company. (Contract, 
Cl. 8, Record, pp. 39-40.) 

It will be seen that at its inception this contract 
contemplated that all transportation to and from 
the District Line within the District was to be paid 
for in cash, or by tickets, or transfers issued by the 
Washington Company alone. 

And the conductors were to collect for the Washington 
Company all fares and evidences of the right of pas¬ 
sengers to ride “as said Company may be legally en¬ 
titled to collect from passengers on its own cars on 
said line” (Record, p. 40, Sec. 9), and that— 

“All cash fares, tickets, identification checks, 
or other evidence of the right of a passenger to 
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ride, collected by the Washington Company 
on the cars of the Annapolis Company, are to 
be retained by and be the property of the Wash¬ 
ington Company.” 

In addition to thus receiving as its own all the pas¬ 
senger revenues arising from the traffic within the 
District, the Washington Company was to receive 
from the Annapolis Company additional compensation 
in the way of contributions to the upkeep of tracks and 
operation of the cars within the District not important 
to be detailed here. 

And this contract further provided that the fares 
collected as aforesaid: 

“In accounting to the Annapolis Company for 
receipts . . . for the purpose of fixing the 

annual amount of receipts as hereinafter ex¬ 
pressed, shall be given values as follows: Cash 
fares at the amount received, and each ticket, 
identification check or other evidence of the 
right of a passenger to ride, at four and one- 
quarter (4j) cents.” (Record, p. 40.) 

And it further provided that: 

“In addition to the fare received and retained 
by the Washington Company from the pas¬ 
sengers on said cars,” 

the Annapolis Company was to pay to the Washington 
Company— 

“For each and every passenger transported in 
said cars of the Annapolis Company and paying 
for such transportation with a ticket, identifi¬ 
cation check, or other evidence of the right of a 
passenger to ride, three-quarters (|) of one 
(1) cent, . . . subject to the reduction fol¬ 

lowing, to wit: 

“When, and so long as the receipts of the 
Washington Company from the passengers so 
transported . . . including the payments in 
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the section hereinabove provided, actually made 
. . . shall amount to fifty thousand dollars 

($50,000.00) per annum, the Annapolis CompaYiy 
shall be no longer required to pay to the Wash¬ 
ington Company said three-quarters (f) of one 
(1) cent per passenger . . . except insofar 
as may be necessary to make up the said fifty 
thousand dollars ($50,000.00) net to said Wash¬ 
ington Company.” (Record, pp. 40-41.) 

And further: 

“When, and so long as the receipts of the 
Washington Company . . . including the 
payments in this section hereinabove provided, 
actually made, . . . shall amount to seventy 

thousand dollars ($70,000.00) per annum, after 
deductions in this paragraph hereinabove pro¬ 
vided, the Washington Company shall pay to 
the Annapolis Company out of any excess of its 
receipts above the said seventy thousand [dollars 
($70,000.00) net to it, such amount as may be 
in excess of four (4) cents for each passenger so 
carried by the Washington Company, on the 
cars of the Annapolis Company, from a point in 
the District of Columbia to a point in the State 
of Maryland,” 

and vice versa, with the further provision that: 

“Tickets, identification checks, or other evi¬ 
dence of the right of a passenger to ride, except 
free passes, are, for the purpose of arriving at 
the said excess or surplus to be paid, to be given 
a value of four and one-sixth (4 1/6) cents; pro¬ 
vided that, in case of any voluntary or com¬ 
pulsory reduction of fares by the Washington 
Company for transportation of passengers . . . 
then there shall be a corresponding reduction, 
equal to such per cent reduction in fares, in 
calculating fare values, totals, compensations and 
excess payments as in this section provided.” 
(Record, p. 41.) 
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It is to be noted in this connection that all cash 
fares, tickets, identification checks or other evidences of 
the right of passengers to ride lifted by conductors on 
these cars were ipso facto to be retained by and be the 
property of the Washington Company, and in addition 
thereto and— 

“As compensation for the operation of the 
cars of the Annapolis Company by the Washing¬ 
ton Company,” 

the Annapolis Company was to pay the Washington 
Company three-fourths (f) of one (1) cent for every 
passenger transported on— 

“A ticket, identification check, or other evi¬ 
dence of the right of a passenger to ride, . . . 

in addition to the fare received and retained 
by the Washington Company from the pas¬ 
sengers.” 

With a further provision for an abatement of this 
three-fourths (f) of a cent whenever the net receipts 
of the Washington Company under it totaled S50,000.00 
per annum, and a further provision for a return by 
the Washington Company to the Annapolis Company 
for all receipts in excess of four (4) cents per passenger 
when the net receipts exceeded $70,000.00 per annum. 
But for the purpose of ascertaining whether the 
$50,000.00 stage and the $70,000.00 stage, respectively, 
had been reached, purely artificial and conventional 
formulae were provided, and not the actual receipts. 
It will also be seen by Finding No. 8 (Record, p. 129), 
acquiesced in by both sides to this controversy, that 
at the time this contract was entered into, the legal 
fare in the District of Columbia on all street car lines 
was five (5) cents cash and six tickets for twenty-five 
(25) cents, which was at the rate of four and one-sixth 
cents (4 l/6c), and that intra-company transfers were 
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issued without charge, and yet, in order to ascertain 
whether the $50,000.00 stage had been reached or not, 
the contract provided that cash fares alone were to be 
valued at the amount received and that each ticket, 
selling at the rate of four and one-sixth cents (4 l/6c), 
and each identification check (transfer), which repre¬ 
sented no cash, and all other evidences of the right of 
a passenger to ride (including free passes) were to be 
valued at four and one-fourth cents (4jc) each, but 
that after this point had been reached, and in order 
to ascertain whether the $70,000.00 stage had or had 
not been passed, tickets then costing four and one-sixth 
cents (4 l/6c), identification checks (transfers) costing 
nothing, and other evidence of the right of a passenger 
to ride (excluding free passes) were to be given a value 
of four and one-sixth cents (4 l/6c), and further, that all of 
these fares, cash and ticket, were always to be the 
property of the Washington Company, which alone 
was authorized to issue tickets valid thereon; that 
while the contract (Record, p. 41) provides in case— 

“of any voluntary or compulsory reduction in 
fares by the Washington Company . . . there 
shall be a corresponding reduction ... in 
calculating fare values, totals, compensations 
and excess payments as in this section provided:’’ 

there is no provision for any change in the formula in 
event of an increase in fares. This is one of the ele¬ 
ments that brought about this controversy. It is 
further to be noted that in Finding No. 8, 

“That the phrase ‘legal rate of fare’ or ‘rate 
of far prescribed by law’ as used in these findings, 
is intended to mean the rates fixed by Congress 
or the Public Utilities Commission of the Dis¬ 
trict of Columbia, as above enumerated for 
carriage of individual passengers by the street 
railway companies operating in the District of 
Columbia.” 
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It is also to be noted that monthly accountings 
therefore, according to the applicable formula, were 
to be rendered by the Washington Company to the 
Annapolis Company, and 

“At the expiration of each year from the 
date of beginning of operation under this con¬ 
tract, an accounting for Jsuch year’s operation 
shall be had thereafter, on or before the 20th 
day of the month next succeeding the expiration 
of said yearly period;” 


and 

“In case such yearly accountings shall change 
or affect the amounts to be paid hereunder a 
readjustment shall be had, pursuant to the terms 
of this contract.” (Record, p. 43.) 

And Section 13 provided: 

“The compensation to be accounted for and 
paid over by either party hereto to the other, 
shall be made on or before the 20th day of each 
month during the continuance of this contract 
for the amounts accrued or accruing during 
the preceding month.” (Record, p. 43.) 

If this contract had been administed always according 
to its terms, the misunderstanding which has arisen 
could not have occurred. Instead, however, of the 
Washington Company alone issuing tickets good within 
the District as the contract provided, shortly after 
the beginning of the operations under it, and con¬ 
tinuously since, the Annapolis Company issued and 
sold in large numbers through tickets from Baltimore 
to Washington and vice versa, for both one-way and 
round-trip transportation, attached to which were 
coupons issued by the Annapolis Company on account 
of Washington Railway & Electric Company, good for 
one fare on Washington Railway & Electric Company 
lines in the District of Columbia. These were sold at 
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a through rate, ostensibly without regard to the local 
rate of fare, and instead of the daily receipts lifted 
on the cars of the Annapolis Company by the con¬ 
ductors thereof, who were in fact employees of the 
Annapolis Company, being turned over physically to 
the Washington Company as the contract contemplated, 
the 9th Finding by the court below assented to by 
both parties (Record, p. 130) shows that: 

‘‘The practice arose of the Annapolis Company 
receiving from its conductors all the reports, 
cash, and evidence of the right of the passengers 
to ride lifted daily by them, and the latter 
company in turn reported the results in detail 
to the plaintiff and held itself accountable to the 
plaintiff therefor.” 

And it was further found by consent of both parties: 

“It was never intended by either that this 
method of handling these collections should alter 
the rights of either party in the proceeds of the 
traffic as fixed by the contract. 

“No dispute ever arose between the companies, 
affecting the provisions of the contract here in 
(|uestion until the end of the year 1917, when for 
the first time the receipts when calculated 
according to the applicable formula exceeded 
$50,000.” 

Other disputes, however, had arisen in the mean¬ 
time, and by agreement made the 7th day of July, 
1919, plaintiff’s Exhibit No. 3 (Record, p. 50), and 
pursuant to the terms of the original contract these 
various questions were submitted to arbitration, amongst 
others: 

“a. Under the proper construction of the 
provisions of said contracts relating to the 
compensation to be paid by the Annapolis 
Company to the Washington Company for the 
handling of passenger traffic in the District of 
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Columbia, what amount, if any, was or is payable 
by the Annapolis Company to the Washington 
Company for said traffic handled in the years 

1917 and 1918, and on what basis, and for 
what period should the same be calculated and 
awarded? 

‘‘The said construction shall be applied to 
the facts and figures admitted by the parties, 
or found by the arbitrators upon such proper 
evidence as shall be offered by the parties 
hereto.” 

Pursuant to this provision the arbitrators by their 
award under this provision found (Record, p. 101): 

“The gross amount of the revenue derived 
from said traffic for each of the years 1917 and 

1918 is not in dispute. The real question is, 
how shall the same be disposed of or applied in 
settlements between the two companies under 
the terms of the contract? 

“It is agreed, if we will ascertain and state 
the applicable rules for such settlements as the 
same may be deduced from a proper inter¬ 
pretation of the contract, that the parties through 
their accounting officers can ascertain the definite 
amounts without our assistance. 

“To ascertain the rule applicable to such 
settlements, it is necessary to examine somewhat 
in detail certain provisions of the contract.” 

The arbitrators then discuss briefly the provisions 
of the contract, and find (Record, p. 102): 

“We find that Article 9 of the original contract 
contemplates an annual accounting in the matter 
and that the income from the traffic must, 
in such accounting, be considered by the year. 
• • • 

“The parties agree that any annual accounting 
found by us to be required under the contract 
shall be for the calendar year. 

“We find that if at the end of any calendar year 
the net receipts, that is, the cash fares computed 

1168-E—2 
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at the amount received therefor plus tickets and 
identification checks computed at 4\ cents each, 
aggregate S50,()00 for the year, the Annapolis 
Company in such accounting for that year 
can not be charged with three-fourths of a cent 
in . addition for each or any ticket or identifi¬ 
cation check. If the net receipts so computed 
do not amount to $50,000 for any calendar year, 
the Annapolis Company must pay in the final 
settlement for that year, if not already paid 
on account of monthly settlements, three-fourths 
of a cent for such a number of tickets and identi¬ 
fication checks as will raise the amount to 
$50,000 for the year. 

“The total revenue for the calendar year 1917 
requires the application of this rule in the final 
accounting for that year. 

“Article 9 also provides ‘when and so long as’ 
the receipts of the Washington Company from 
such passenger traffic amounts to $70,000 per 
annum, ‘after deductions in this paragraph herein¬ 
before provided,’ (which we think means the 
three-fourths of a cent per ticket and check) 
the Washington Company shall pay the Annapolis 
Company out of any excess of its receipts above 
$70,000 net to it, such amount as shall be in 
excess of four cents for each passenger carried 
by the Washington Company on the Annapolis 
Company’s cars from a point within the district 
to a point in Maryland and vice versa. For 
the purpose of determining such excess, tickets 
and identification checks shall be valued at 4 1/6 
cents each. 

“This provision means that the excess shall be 
determined in the following manner: 

“Multiply 4 1/6 cents (the value fixed in the 
contract as the value to be given to each ticket 
and identification check for the purpose of 
ascertaining the excess) by the number repre¬ 
senting such tickets and identification checks. 
To the product thus obtained add the amount 
received for cash fares during the year. The 
resulting sum will be the annual receipts for 
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the purpose of a final accounting for the year 
in cases where the total amount of receipts so 
computed is $70,000 or more. 

“Then to ascertain the excess multiply 4 
cents (the rate in such case fixed in the contract 
for carrying each passenger) by. the total number 
of passengers carried during the year, Whether 
paying by cash, ticket or identification check; 
then deduct the amount thus obtained from the 
total annual receipts ascertained in the manner 
last above pointed out and the remainder, if 
any, will be the excess for that year which the 
Annapolis Company will be entitled to receive 
from the Washington Company in the accounting 
for the year. 

“The total revenue for the calendar year 
1918 requires the application of this rule in the 
final accounting for that year. 

“In stating the rule to be applied to these 
annual accountings we assume, as we understand 
the fact to be, that monthly accountings have 
been made each to the other by the respective 
parties, as contemplated by Article 12 of the 
original contract.’’ 


It is further to be noted that the arbitrators found 
(Record, p. 109) that “The identification checks men¬ 
tioned therein are what are commonly known as Trans¬ 
fers’ that “under Article 8 of the original contract, 
transfers were to be issued without charge to passengers 
. . . yet it is not denied that the orders made by 

the Public Utilities Commission . . . apply to such 

transfers, nor is the legality of such orders questioned.” 
Also that— 

“The Washington Company by virtue of such 
orders is entitled to charge and receive two cents 
for transfers in the cases mentioned . . . and 

is not required to pay or account to the Annapolis 
Company for the moneys received therefor.” 
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This charge for transfers is merely one feature of the 
increased rates as found by the Court in Finding No. 8, 
and that the finding of the arbitrators established the 
principle that the Washington Company and not the 
Annapolis Company is the beneficiary in the accounting 
of all increased rates prescribed by the Utilities Com¬ 
mission not paid in cash. 

The question of increased rates of fare was clearly 
before the Board of Arbitration. They had the entire 
contract before them, and were only requested to 
construe the contract and state the principle for arriving 
at the correct sum due each party. They heard the 
arguments of counsel and received certain exhibits, 
besides hearing and receiving all the testimony of the 
witnesses. The order of the Public Utilities Com¬ 
mission of the District of Columbia abolishing the use 
of tickets vrithin said District was before the Board for 
consideration. (Record, p. 85.) On page 50 of the 
transcript before the Board of Arbitration the following 
appears: 

“Then we would like the record to show that we 
have introduced Public Service Commission of the 
District of Columbia Order No. 289, dated October 
26, 1918, showing the increase in the rate of fare 
December 1, 1918, to straight five cents cash fare, 
and Order No. 324, dated May 29, 1919, pro¬ 
viding for two cents transfer charge, and Order 
No. 344, dated October 18, 1919, cancelling the 
two cents transfer charge. We will introduce 
those here.’’ 

We will now discuss the question of interest, which 
is, as stated before, the only error here complained of 
by the Washington Company. 
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ARGUMENT. 

The Record in this Court, with reference to interest, 
presents the following questions of law for consideration: 


I. INTEREST SHOULD HAVE BEEN COMPUTED 
YEARLY FROM THE DATE OF EACH ANNUAL 
STATEMENT OR REST PERIOD. 


II. INTEREST JUDICULLY DEFINED. 


III. IT HAS LONG BEEN SETTLED IN THIS 
JURISDICTION THAT INTEREST IS ALLOWED 
UNDER THE GENERAL RULE OF THE COMMON 
LAW. 


IV. INTEREST IS TO BE ALLOWED UNDER 
STATUTES IN THIS JURISDICTION UPON DEBTS 
AND ACCOUNTS FROM THE TIME THEY ARE 
STATED OR DUE. 


V. IF A DEBT IS NOT PAID WHEN DUE, OR 
MONEY DUE ANOTHER IS WITHHELD AS IN 
THIS CASE, THERE CAN BE NO COMPLAINT 
AGAINST COMPUTING INTEREST YEARLY. 
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VI. THE RULE IN THIS CASE FOR COMPUTING 
INTEREST WOULD BE NO DIFFERENT THAN 
THE WELL-ESTABLISHED RULE WHERE PARTIAL 
PAYMENTS ARE CONCERNED. 


VII. INTEREST IS HERE CLAIMED ON SUMS 
LIQUIDATED AND SHOULD BE ALLOWED AS 
COMPENSATION FOR THE DELAY IN PAYMENT. 


VIH. THE ANNAPOLIS COMPANY HAVING HAD 
THE USE OF MONEY ADMITTED TO BELONG TO 
THE WASHINGTON COMPANY, IT CAN BE CON¬ 
SIDERED NO HARDSHIP FOR IT TO BE RE¬ 
QUIRED TO PAY INTEREST AS A MATTER OF 
LAW AND EQUITY. 
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I. 


INTEREST SHOULD HAVE BEEN COMPUTED 
YEARLY FROM THE DATE OF EACH ANNUAL 
STATEMENT OR REST PERIOD. 

The original contract dated April 15, 1907, provided: 

“At the expiration of each year from the 
date of beginning of operation under this contract, 
an accounting for such year’s operation shall be 
had thereafter, on or before the 20th day of the 
month next succeeding the expiration of said 
yearly period; in case such yearly accountings 
shall change or affect the amounts to be paid here¬ 
under a readjustment shall be had, pursuant to 
the terms of this contract. 

“The compensation to be accounted for and 

• paid over by either party hereto to the other, 
shall be made on or before the 20th day of each 
month during the continuance of this contract 
for the amounts accrued or accruing during the 
preceding month.” (Record, p. 43, Cl. 12 & 13.) 

It is clear from these provisions that there was to be 
a tentative statement of accounts, with corresponding 
tentative payments, on or before the 20th day of each 
calendar month so long as the contract lasted, and 
20 days after the end of each year, a final statement of 
those accounts, and if any change of amounts was 
made necessary by reason of the volume of the traffic 
for the year “a readjustment shall be had” at that time, 
to wit, the 20th day of the month next succeeding 
expiration of said yearly period. 

Paragraph 14 also provided: 

“In case the Annapolis Company shall at any 
time fail to pay any sum of money to the Wash¬ 
ington Company in this agreement provided to 
be paid, when the same becomes due and payable,” 

the Washingtion Company at its option might forfeit 
the rights of the Annapolis Company under the contract. 
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if such default continued for sixty days. And when 
this contract was altered by the supplementary agree¬ 
ment of February 5, 1909, whereby the Washington 
terminus of the runs of the Annapolis cars was changed 
from 15th and H Sts., N. E., to 15th and New York 
Ave., N. W., it was provided in Par. VIII, that: 

“All provisions of said agreement of April 15, 
1907, shall apply, except as herein specifically 
changed or modified, to the operation of the 
cars of the Annapolis Company over said tracks 
so reconstructed and readapted as though said 
tracks had been originally included in and 
covered by said agreement of April 15, 1907.” 
(Record, p. 53.) 

And by Par. IX thereof, it was again provided: 

“In case the Annapolis Company shall at a^ny 
time fail to pay any sum of money to the Wash¬ 
ington Company in this agreement provided to 
be paid when the same becomes due and payable 
under the terms hereof, and in case default 
in such payment shall continue for sixty (60) 
days, the Washington Company shall have the 
right to exclude the cars of the Annapolis Com¬ 
pany from the tracks ... as is provided 
in paragraph 14 of said written agreement 
of April 15, 1907.” (Record, pp. 53-54.) 

And in the award (Record, p. 102), the arbitrators 
found, by agreement of the parties: 

“That any annual accounting found by us to 
be required under the contract shall be for the 
calendar year.” 

Under these provisions and under this finding, it is 
clear that December 31st was to be the end of the year, 
and that the final account for each year was to be had 
on the 20th day of January and payments to be made 
in accordance therewith on that day. The Washington 
Company only asks that the interest may run from the 
first day of February following, which is surely no 
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more than the Annapolis Company should be required 
to pay. 

As heretofore stated, the Court by its findings has 
approved the award, and has ascertained the exact 
sum which should have been paid to the plaintiff on 
the 20th day of January of each of the years from 1918 
to 1925, inclusive, and by its 10th Finding (Record, 
p. 130) further found that— 

“The Annapolis Company must be held to 
have received this cash and these tickets, and 
other evidence of the right of a passenger to 
ride, as the property of the Washington Company 
and is accountable to the Washington Company 
therefor at the rates the Washington Company 
would have been entitled to collect from pa:^- 
sengers on its own cars,” under “the rates fixed 
by Congress or the Public Utilities Commission 
of the District of Columbia ... for carriage 
of individual passengers by the street railway 
companies operating in the District of Columbia.” 
(Finding 8, Record, p. 130.) 

These sums were for liquidated amounts, payable 
in cash on the date stated, in accordance with the 
terms of the contract; yet the Court below refused this 
interest in disregard of— 

“The general rule of the common law of our 
country . . . perfectly well settled with us 

‘that if a debt ought to be paid at a particular 
time and is not then paid through the default of 
the debtor, compensation in damages equal to 
the value of the money, which is the legal interest 
upon it, shall be paid during such time as the 
party is in default.’ ” 

as declared by this Court in the case of District of 
Columbia vs. Railroad Company^ 8 D. C. App. 323, 
with a formidable citation of supporting authority and 
never since departed from. 
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n. 

INTEREST JUDICIALLY DEFINED. 

In Brown vs. Hiatt, 15 Wall. 177, 21 L. Ed. 128, 
the Court in its opinion states: 

“Interest is the compensation allowed by 
law, or fixed by the parties, for the use or for¬ 
bearance of money, or as damages for its de¬ 
tention.^’ 

The Washington Company claims under this definition, 
and the hereinafter citation of authorities, that it is 
entitled to and should be allowed interest by law, for 
the use of money, and also as damages for its detention. 
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III. 

IT HAS LONG BEEN SETTLED IN THIS JURIS¬ 
DICTION THAT INTEREST IS ALLOWED 
UNDER THE GENERAL RULE OF THE COM¬ 
MON LAW. 

In District of Columbia vs. R. R. Company^ 8 D. C. 
App. 323, this Court went very carefully into the 
question of interest, and held it should be allow’ed 
on a debt when due, as a rule of the common law. 

“IFe think it may be stated as the general rule 
of the common law of our country^ different, 
it is true, from the former rule in England prior 
to the statute of 3 and 4 William, 4, chap. 42, 
but perfectly well settled with us, Hhat if a debt 
ought to be paid at a particular time, and is not 
then paid, through the default of the debtor, com¬ 
pensation in damages, equal to the value of the 
money, which is the legal interest upon it, shall 
be paid during such time as the party is in default.’ 
See American Leading Cases, vol. 1, 616, where 
the cases upon the subject are collated and dis¬ 
cussed. And this rule has received the approval 
of the Supreme Court of the United States. 
Loudon vs. Shelby County, 104 U. S. 771; Chicago 
vs. Tebbetts, 104 U. S. 120; Young vs. Godbe, 15 
Wall. 562; Curtis vs. Innerarity, 6 How. 146. 
It is true that, in order to be allowed, it should 
be claimed in the declaration; but when it is 
so claimed, there can be no doubt of the right 
of a plaintiff, upon a proper showing, to recover 
interest as well as principal. . . . 

^‘It is urged on behalf of the defendant, that 
interest should not be allowed, because it was 
not urged before the special commissioners, 
and no interest was found due by that officer’s 
report: and because neither in the oral argument 
nor in the brief on behalf of the plaintiff was 
payment of interest urged. But plainly there is 
no force in this argument. What the duties of the 
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special commissioner were is quite apparent. His 
exceedingly valuable report in this case did not 
supersede action by the courts but merely supplied 
a basis for it. And it is not apparent that the 
District of Columbia anywhere abandoned its 
claim to interest as part of the indebtedness due 
to it from the defendant/’ 

This last case cited was in litigation from 1880 until 
1896, and finally referred to this court by a special act 
of Congress, and in its opinion as rendered, allowed the 
District judgment against the R. R. Company for 
$34,136.12 with interest thereon from November 27, 
1880. The defendant thereupon filed a motion for 
modification of the judgment by omitting therefrom 
the requirement of interest on the sum adjudged to be 
due from the R. R. Company, and the court refused 
the motion. 


In Burke vs. Claughton, 12 D. C. App. 182, this 
court had under consideration a suit involving the 
collection of an attorney’s fee, where there was no 
agreement or understanding made by the attorney 
and his client with reference to the amount of the fee 
to which he should be entitled, and held the attorney 
was entitled to a reasonable fee with interest from 
the date it became due and payable: 

“There is no greater reason for the refusal 
of interest, or for any different rule in regard 
to it, upon a quantum meruit than upon an express 
contract. Interest is proper in either case from 
the time when the compensation became due 
and payable. The trial court, therefore, was 
justified in instructing the jury that, if they 
found in favor of the plaintiff’s contention, they 
should allow him interest also, as well as the 
principal sum to which they should find him 
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entitled; and there was no question in that 
event as to the time from which such interest 
should be allowed.” 

In Richards vs. Bippus, 18 D. C. App. 293, this 
Court had under consideration the amount due on a 
promissory note, and in the opinion stated: 

“Since June 24, 1812, a statute has been in 
force which declares that 6 per centum per 
annum shall be awarded on all judgments in 
actions upon contracts until satisfied, ‘and the 
amount which is to bear interest, and the time 
for which it is to be paid shall be ascertained 
by the verdict of the jury sworn in the cause.^ 
Section 829, R. S. D. C. 

“The practice has always been in this District 
to direct the jury to assess interest, at the con¬ 
tract rate, to the maturity of the demand, 
where it is not expressly stipulated to run until 
paid; and thereafter at the rate established by 
law. This practice has been expressly affirmed 
by the Supreme Court of the United States. 
Holden vs. Trust Co.^ 100 U. S. 72.” 

In Drury vs. Gorrell, 44 D. C. App. 518, this Court 
reaffirmed its opinion as rendered in Burke vs. Claughton, 
supra. 
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IV. 


INTEREST IS TO BE ALLOWED UNDER STATUTES 
IN THIS JURISDICTION UPON DEBTS AND 

ACCOUNTS FROM THE TIME THEY ARE 
DUE. 

For convenience, the different statutes are here 
quoted: 

Section 829 of the Revised Statutes of the United 
States: 

^^Upon all judgments rendered on the common- 
. law side of the court in actions founded on con¬ 
tracts, interest at the rate of six per centum 
per annum shall be awarded on the principal 
sum due until the judgment shall be satisfied, 
and the amount which is to bear interest and 
the time from which it is to be paid shall be 
ascertained by the verdict of the jury sworn in 
the cause.” 


Sections 1184 and 1180 of the D. U. Code: 

‘‘Sec. 1184. Judgments for Liquidated Debt. 
In an action in the Supreme Court of the District 
to recover a liquidated debt on which interest is 
payable by contract or by law or usage the 
judgment for the plaintiff shall include interest 
on the principal debt from the time when it 
was due and payable, at the rate fixed by the 
contract, if any, until paid.” 

“Sec. 1186. Judgment in Suits on Contracts 
Made Elsewhere. In an action on a contract for 
the payment of a higher rate of interest than is 
lawful in the District, made or to be performed 
in any State or Territory of the United States 
where such contract rate of interest is lawful, 
the judgment for the plaintiff shall include 
such contract interest to the date of the judgment 
and interest thereafter at the rate of six per 
centum per annum until paid.” 
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V. 

IF A DEBT IS NOT PAID WHEN DUE, OR MONEY 
DUE ANOTHER IS WITHHELD AS IN THIS 
CASE, THERE CAN BE NO COMPLAINT 
AGAINST COMPUTING INTEREST YEARLY. 

In Stuart vs. Gay, 127 U. S. 518, 32 L. Ed. 191, the 
Court in its opinion stated: 

“The question, however, still recurs whether 
the rule for computing interest on the debts as 
the basis of distribution adopted by the court in 
its decree of January 5, 1884, is correct as matter 
of law. On this point there is no reason for doubt. 
. . . October 15, 1875, was selected by the 

master as a place of rest in the calculation of 
interest, but it must have been taken as the most 
convenient day for calculations in reference to 
closing the report. . . . 

^‘If not paid at that time, the aggregate of princi¬ 
pal and interest thus combined would have con¬ 
stituted the new principal, which, according to the 
uniform practice of the court, would bear interest 
from that date. In that case there could have 
been no complaint made against compounding 
interest. . . . 

*^The amounts to be found due necessarily 
embraced the principal sum with the accrued 
interest up to a fixed date, and from that period 
the aggregate became the sum of the debt, the whole 
of which thenceforth properly carried interest.^’ 

In Baker vs. Cummings, 8 D. C. App. 515, this 
Court approved the law as stated in Stuart vs. Gay, supra, 
and held it controlling in this jurisdiction until changed 
by the Supreme Court of the United States: 

“The question in regard to the allowance 
of interest has been more earnestly and with 
more plausibility argued than that of compen¬ 
sation for personal services. And this ques- 
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tion is not entirely free from difficulty. But 
it seems to us that we are compelled to follow 
in this regard the rule laid down by the Supreme 
Court of the United States in the case of Stuart 
vs. Gay, 127 U. S. 518, where that court, by Mr. 
Justice Matthews, said: ‘The question, however, 
still recurs whether the rule for computing 
interest on the debts as the basis of distribution 
adopted by the court in its decree of January 
5, 1884, is correct as a matter of law. On this 
point, there is no reason for doubt. . . . 

It is not stated anywhere in the record why 
the date of October 15, 1875, was selected by 
the master as a place of rest in the calculation 
of interest, but it must have been taken as 
the most convenient day for calculations in 
reference to closing the report, which evidently 
required considerable time for its preparation. 
If the calculation had been made as of the date 
of the decree for sale, with a view to the inser¬ 
tion therein of the amounts due to the several 
creditors, on payment of which the sale might 
be averted, the interest would have been brought 
down most properly to that date and added to 
the principal to constitute the whole sum then 
payable.’ . . . 

“It seems to us that the general rule laid 
down in the case of Stuart vs. Gay remains un¬ 
affected, and that until that rule is modified 
for this District by the same high tribunal 
which announced it, we are bound by its terms.” 
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VI. 

THE RULE IN THIS CASE FOR COMPUTING 
INTEREST WOULD BE NO DIFFERENT THAN 
THE WELL-ESTABLISHED RULE WHERE PAR¬ 
TIAL PAYMENTS ARE CONCERNED. 

In Woodward etc. Co. vs. Jewell, 140 U. S. 247, 35 

L. Ed. 478, it was held: 

“Interest is to be computed on the account 
due to the time of first payment, then the pay¬ 
ment applied, if it exceeds the interest up to 
that time, and a computation made of the 
interest on the balance to the time of the second 
payment, and so on.” 

and the opinion states: 

“The amount alleged to be due was $4,099.13 
‘besides interest^ all of which together with 
said debits and credits, will more fully appear 
by a reference to a copy statement of account, 
hereto annexed and marked ‘Exhibit C.’ ‘On 
reference to such exhibit, an account appears 
stating a balance due May 4, 1883, of $24,882.46. 
Thereafter certain credits are shown of dates 
June 5, 1883, January 1, 1884, and March 20, 
1884. These credits, applied on the balance, 
reduce the amount thereof to the sum stated, 
$4,099.13; and that final balance is approved by 
the assignees of Daniel A. Jewell, as the amount 
due, ‘exclusive of interest on the account, which 
they are entitled to from May Jfth, 1883J Now if 
interest be computed on simply this balance of 
$4,099.13, at seven per cent, the then legal rate 
in Georgia, from May 4, 1883, to the date of the 
last decree, the amount would be less than 
five thousand dollars; hut that is not the true 
method of computation. The balance due on 
May 4, 1883, was $24,882.46. Interest on that 
amount should be computed to the time of first 

1 
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payment, then the payment applied {it exceeding 
the interest up to that time), and a computation 
made of the interest on the balance to the time 
of the second payment, and so on. By this method 
of computation the amount due at the date of 
either decree would be in excess of five thousand 
dollars. This court therefore has jurisdiction 
of the appeal. (See note to Story vs. Livingston, 
116 U. S. 162, 10 L. Ed. 200.)’’ 
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VII. 

INTEREST IS HERE CLAIMED ON SUMS LIQUI¬ 
DATED AND SHOULD BE ALLOWED AS COM¬ 
PENSATION FOR THE DELAY IN PAYMENT. 

In Young vs. Godbe, 15 Wall. 105, 21 L. Ed. 250, 
the Court in its opinion states: 

“But as the case goes back for a new trial, it 
is proper to say a word upon the subject of 
interest, which seems more than anything 
else to be the chief point of difference between 
the parties to this litigation. We can see no 
objection to the charge of the court on this 
subject. If a debt ought to be paid at a particu¬ 
lar time, and is not, owing to the default of the 
debtor, the creditor is entitled to interest from 
that time by way of compensation for the delay 
in payment.’’ 

In Spalding vs. Mason, 161 U. S. 396, 40 L. Ed. 
746, the Court also held: 

“Interest will be allowed on money due where 
the debtor was able to determine the amount, 
although the creditor may have claimed a greater 
sum than was actually due.” 
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vm. 

THE ANNAPOLIS COMPANY HAVING HAD THE 
USE OF MONEY ADMITTED TO BELONG TO 
THE WASHINGTON COMPANY, IT CAN BE 
CONSIDERED NO HARDSHIP FOR IT TO 
BE REQUIRED TO PAY INTEREST AS A 
MATTER OF LAW AND EQUITY. 

In Crescent Min. Co. vs. Wasatch Min. Co., 151 
U. S. 317, 38 L. Ed. 177, the Court in its opinion 
states: 

“Further objection is urged to the decree 
of the court below in that it called for the pay¬ 
ment of interest on the principal sum from 
the time fixed for payment until the same shall 
have been paid into court. It is said that the 
mortgage does not itself provide for interest, and 
that if the money had been paid into court it 
would have there remained without interest. 
But this is not necessarily so. The court would, 
doubtless, if so requested by the parties in 
interest, have ordered so large a sum invested. 
At all events, it is no hardship that the crescent 
company, which had both the use of the money 
and the receipt of the issues and profits of the 
mines, should be charged with interest for the 
period between the maturity of the mortgage 
and the payment into court.” 

In Spalding vs. Mason, 161 U. S. 396, 40 L. Ed. 
746, a case which went up from this jurisdiction, the 
Court in its opinion states: 

“Appellant strenuously insists that no interest 
whatever should be allowed. The claim is with¬ 
out merit. Defendant had no reasonable ground 
for refusing to account, at least as to the fees 
earned upon the claims embraced in the list of 
7,500 cases. To that extent he was clearly 
indebted to Mason, less the amount of any pay- 
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merits which he had made. He had in his 
possession and control the means of determining 
the amount of such indebtedness, and as to an 
indebtedness which he ought not to have dis¬ 
puted he should have ascertained the amount 
due and tendered it without prejudice to a 
dispute concerning other items. Interest is al¬ 
lowed both at law and equity upon money due. 
As said by this court in Curtis vs. Innerarityy 
47 U. S. 6 How. 14(3, 154 (12:380, 384), con¬ 
sidering and overruling an exception to an 
allowance of interest from the time certain 
payments had become due: 

“ ‘It is a dictate of natural justice and the 
law of every civilized country that a man is 
bound in equity, not only to perform his engage¬ 
ments, but also to repair all the damages that 
accrue naturally from their breach . . . . 

Every one who contracts to pay money on a 
certain day knows that, if he fails to fulfill his 
contract, he must pay the established rate of 
interest as damages for his nonperformance. 
Hence it may correctly be said that such is the 
implied contract of the parties.’ 

“It is no hardship for one who has had the use 
of money owing to another to be required to 
pay interest thereon from the time when the 
payment should have been made. Crescent Min. 
Co. vs. Wasatch Min. Co., 151 U. S. 317, 323 
(38:177, 179.)” 

In Curtis vs. Innerarity, 6 How. 146, 12 L. Ed. 

384, the Court in its opinion states: 

“They have insisted on three several excep¬ 
tions to the decree of the Court of Appeals, which 
will be noticed in their order. 

“1. Because interest was allowed from the 
time the money secured by the mortgage became 
payable, when it should have been allowed 
only from the time of filing the bill of foreclosure. 

. . It is a dictate of natural justice, 

and the law of every civilized country, that a 
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man is bound in equity, not only to perform his 
engagements, but also to repair all the damages 
that accrue naturally from their breach. Hence, 
every nation, whether governed by the civil or 
common law, has established a certain common 
measure of reparation for the detention of 
money not paid according to contract, which 
is usually calculated at a certain and legal rate 
of interest. Everyone who contracts to pay 
money on a certain day knows, that, if he fails 
to fulfill his contract, he must pay the estab¬ 
lished rate of interest as damages for his non¬ 
performance. . . . 

“Besides, if it were true that, during all this 
time, the vendee was unable to have such a 
possession of his land as to receive profits from 
it, the doctrine of the civil law, as quoted by 
the learned counsel for the appellant—‘that 
the vendee is not liable for interest where he 
received no profits from the thing purchase’— 
has no application to the present case. It 
applies only to executory contracts, where the 
price is contracted to be paid at some future 
day, and the contract is silent as to interest. 
In such a case, the civil law will allow interest 
from the date of the contract of sale, if the 
vendee has had possession and received profits 
from the thing purchased. In this it differs 
from the common law, which would not allow 
interest before the day fixed for payment, unless 
specially contracted for. But where the purchaser 
has contracted to pay on a given day, and neglects 
or refuses to so do, both law and equity subject 
him to interest as the measure of damages for 
the breach of his contract. 

“A second objection made to the payment of 
interest is, that the purchasers incurred much 
trouble and expense in obtaining any acknowl¬ 
edgment of their title from the United States, 
and, although it was finally decided by the 
Supreme Court of the United States that their 
title was valid, yet that the courts of Florida 
had declared it invalid, and thus caused a cloud 
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to hang over it for two or three years, which 
hindered the settlement, improvement, and sale 
of the lands. 

“It is hard to conceive on what grounds these 
facts should constitute a defense to the payment 
of interest. The vendor did not, and no sane 
vendor would, covenant that his vendee should 
enjoy the property in all future time, free from 
unjust interruption or oppression either by the 
sovereign power of the State, the public enemy, 
or individual trespassers. . . . 

“It may be admitted, also, that a court of 
equity would have enjoined the vendor from 
enforcing the collection of the purchase money 
while the decree of the Flordia court as to the 
title remained unreversed, from an apprehension 
of a total failure of consideration; yet as that 
judgment was reversed, and as the vendee was 
never evicted or put out of possession, he could 
have no claim to be released from paying interest, 
even during the time his title was thus unjustly 
subject to a cloud, much less for any term pre¬ 
ceding its existence, or since its removal. As we 
have already said, there was no covenant in this 
sale, nor is there in this or any sale, either of 
real or personal property, any implied warranty 
by the vendor that his vendee shall enjoy it 
forever free from all unjust or illegal interference 
either by the sovereign, or the citizen, or the 
public enemy. 

“If the money secured by this mortgage had 
been paid when it became due, the mortgagee 
could have retained it with good conscience, 
and the mortgagor could have shown no right 
to recover it back on the ground of failure of 
consideration; for the consideration has not 
failed, and the title to the lands sold is inde¬ 
feasible. And such being the case, it is hard to 
perceive any reason why the mortgagor should 
not be liable to the legal damages for detaining 
money which he was bound to pay. 

“Another reason urged against the allowance 
of interest in this case is founded on the allega- 
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tion, that, from the death of Forbes, in 1822, 
till 1836, when John Innerarity took out letters 
of administration in Florida, there was no 
person to whom the mortgagors could legally 
make payment. But this argument is founded 
on a mistake of facts, as appears clearly by the 
record, that, whenever the mortgagors were 
ready or willing to pay, they found persons 
ready to receive and give them a good and 
sufficient acquittance. . . . 

“This objection is therefore without foundation; 
and this exception to the decree of the Court of 
Appeals is overruled.” 

The Court below held that the opinion in the case of 
United States vs. Curtis, 100 U. 8. 119, 25 L. Ed. 
571, gave the rule, nearest to the present case, from 
the facts stated therein, and further stated: 

“Of course it can be distinguished from the 
present case on the facts but it has led the 
court to the conclusion that interest should be 
allowed from the date of the award by the 
Arbitrators, namely, April 19, 1924. 

“The interest should be calculated on annual 
rests as the Arbitrators decided that annual 
accountings were contemplated by the contract.” 

(Court’s Memo, as to Interest, dated June 
10, 1927.) 

The last paragraph of the Court’s memorandum, 
just cited, is exactly what the Washington Company is 
contending and that is the rule as stated in the fore¬ 
going citations and also in the aforesaid case, approved 
by the Court below. 

In this case of United States vs. Curtis, supra, which 
was a suit against the sureties on a paymaster’s bond, 
the Court, in fixing the time at which interest should 
start to run, stated: 

“Without attempting to decide any other 
cases but this, we are of opinion that the breach 
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of the bond on which the defendants were sued, 
did not occur until Holman, his legal repre¬ 
sentatives, or his sureties, were required to 
refund moneys in his hands; that is, until some 
notice was given that a definite sum had been found 
in his hands, due the United States, by the proper 
accounting officer. Of course until there was a 
breach of the condition of the bond which rendered 
him or his sureties liable, there could be no 
right to interest on account of such breach.’’ 

Under this opinion, the Washington Company is 
entitled to interest on the sum of money that was in 
the hands of the Annapolis Company, due the Washing¬ 
ton Company, at the close of each accounting period. 
Further, the Annapolis Company had no right to with¬ 
hold any sum whatsoever from the Washington Com¬ 
pany, and having elected to hold the money and make 
use of the same and thereby deprive the Washington 
Company of the use of its money, rightfully due it, 
according to the terms of the contract, the Annapolis 
Company in all fairness, equity and justice should be 
required to pay interest for the use of the money it 
has wrongfully withheld. 

Under the terms of the contract, the Washington 
Company was entitled to all of the fares collected on 
the cars of the Annapolis Company, as follows: 

“All cash fares, tickets, identification checks, 
or other evidence of the right of a passenger to 
ride, collected by the Washington Company on the 
cars of the Annapolis Company, are to be re¬ 
tained by and be the property of the Washington 
Company. 

For convenience to both companies, the Annapolis 
Company, as the agent of the Washington Company, 
was permitted to collect the fares and account for such 
fares so collected to the Washington Company: this is 
where and how the Annapolis Company came into 
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possession of the money now sued for: but for some 
unexplainable reason the Annapolis Company claimed 
at the beginning of this litigation, and now claims, 
that it is entitled to a division of this fund, when the 
contract, as quoted, states in clear and unmistakable 
terms that the fares “are to be retained by and be the 
property of the Washington Company In other words, 
the Annapolis Company said and still says, the Wash¬ 
ington Company, for convenience to both of us, has 
been good enough to let us collect and hold this money 
for them: now let the Washington Company try and 
get it: we do not think they are entitled to all the 
money collected, or to what they claim in the annual 
accounting, and we are going to give them only what 
we think they should have. When, as stated hereinbe¬ 
fore, the Washington Company is entitled to all of 
the money collected as fares on the Annapolis cars 
and could have demanded the money and fares turned 
over to it each day. 

A clearer case of one party withholding money right¬ 
fully due another could not be presented, and as it 
consists of sums liquidated, certain and admitted, 
in all fairness, justice and equity the Annapolis Com¬ 
pany should be required to pay interest computed as 
claimed by the Washington Company. 
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APPELLEE’S POSITION ANTICIPATED 

The Annapolis Company in its brief and argument 
below contended, and in this appeal may in all prob¬ 
ability contend, as it did below, that the cases herein 
cited can not be relied upon, for the reason that the 
facts in all of the cases are not anything like the facts 
in the present case. It is admitted that the facts on 
the merit of the cases are different, but the principle 
and rules for allowing interest are the same, and when 
the principle and rules as hereinbefore stated are applied 
to the facts in the present case, it will follow that the 
Washington Company should have been allowed interest 
as claimed. 

The Annapolis Company may further claim that the 
Washington Company is claiming interest on an un¬ 
liquidated debt, or on an uncertain sum. Such a 
contention is ridiculous. The contract provided for, 
and there were monthly accounts rendered between the 
two companies; the contract provided for and there 
were yearly accounts rendered between the two com¬ 
panies; and finally, the contract provided in no uncer¬ 
tain terms that the Washington Company was entitled 
to all of the money collected as fares on the cars 
of the Annapolis Company, and is entitled to retain 
the same absolutely as its own property. The two 
companies, therefore, not only knew each year but they 
knew each month how much money was collected, 
and who was entitled to it. This question never has 
been doubted or denied, and can not be argued. The 
appellee’s argument that it is an unliquidated or uncer¬ 
tain amount is untenable. 

The Annapolis Company may further claim that 
interest should not start to run until the date the 
judgment was rendered by the Court below. This 
contention is likewise untenable, in view of the common 
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law rule as stated by this Court in District of Columbia 
vs. R, R. Company^ supra, and especially in Baker vs. 
Cummings, supra, where this Court closed its opinion 
by stating: 

“It seems to us that the general rule laid down 
in the case of Stuart vs. Gay remains unaffected, 
and that until that rule is modified for this 
District by the same high tribunal which an¬ 
nounced it, we are bound by its terms. 

And this rule has not been modified or overruled by 
the United States Supreme Court. The sections of 
the D. C. Code hereinbefore quoted provide, ^‘the 
judgment for the plaintiff shall include interest on the 
principal debt from the time token it was due and payable 
at the rate fixed by the contract, if any, until paid,^^ in all 
cases for a liquidated debt, and this is not only a li¬ 
quidated debt, but a sum certain and admitted and 
further, interest has been demanded in all pleadings 
filed and agreements entered into. 

The Annapolis Company may further claim that 
interest should not be allowed as a matter of equity, 
considering the fact that this case has been in litigation 
for such a long time and for certain bills which were 
rendered the Annapolis Company by the Washington 
Company during a good deal of the time this case was 
in litigation; that no demand was made upon it for the 
money by the Washington Company, and that the 
Annapolis Company had no notice that the Washington 
Company was demanding a different return or settle¬ 
ment than it had previous to the year 1917. These 
assertions are too absurd and ridiculous to consider; 
the very fact that the two companies submitted the 
different questions to a board of arbitration in the 
year 1919 shows on the record that each party was 
standing on its rights under the contract properly 
construed and that neither party claimed that the 
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manner in which the contract had been administered 
changed the rights of either party under it, therefore, 
such statements or claims on the part of the Annapolis 
Company are untenable. 

In this respect, too, the Annapolis Company may say, 
as it did below, that the Washington Company* is 
guilty of delay or laches, and that the Annapolis Com¬ 
pany was never in default. From the record itself 
these contentions are all untenable. 

The year 1917 was the first year when the receipts of 
the Annapolis Company from transportation in the 
District of Columbia exceeded or reached the $50,000 
mark. When that mark was reached, the contract 
provided for a different computation, and in 1918, 
after the yearly accounting period, the Washington 
Company demanded an accounting in true accordance 
with the contract; the Annapolis Company denied the 
construction asserted by the Washington Company, 
and requested all the matters be submitted to arbi¬ 
tration. With reference to the diligence of the Wash¬ 
ington Company thereafter, we will quote from the 
Plea of the Annapolis Company. (Record, p. 9). 

“On July 7, 1919, an agreement was entered 
into between the plaintiff and defendant, . . . 

the Washington Railway and Electric Company 
nominated Frank J. Hogan as one of the 
arbitrators, and the defendant, the Washington, 
Baltimore and Annapolis Electric Railroad Com¬ 
pany, nominated Joseph C. France as another 
arbitrator. . . . From and after the nomi¬ 

nation of these individuals, they were unable to 
hold a meeting or agree upon the selection of a 
third arbitrator, and thereafter on July 17, 1922, 
supplemental agreement was entered into be¬ 
tween the parties, . . . under the terms 

of which Frank J. Hogan, who never qualified 
and who performed no service whatsoever in 
connection with his designation as an arbitrator 
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of said dispute, withdrew from said designation, 
and W. Gwynn Gardiner was substituted to 
act in his stead. Thereafter during the month 
of January, 1923, the arbitrators designated by 
the parties hereto having selected a third arbi¬ 
trator, to wit. Judge Orion M. Barber, completing 
the Board, took evidence and heard arguments, 
and thereafter on the 19th day of April, 1924, 
the award of said Board of Arbitration was 
published.” 

The Annapolis Company refusing to abide by this 
award for the reasons already stated, the Washington 
Company filed suit in the Supreme Court of the District 
of Columbia, July 30, 1925, and the same was first 
heard before Mr, Justice Hoehling, March 15, 1926, 
who ordered a re-trial November 20, 1926. It was then 
heard before Mr. Chief Justice McCoy, April 13, 1927, 
who gave judgment thereon in favor of the Washington 
Company June 18, 1927, and the case then was filed 
in this Court for the January Term, 1928. 

From this record the Annapolis Company can not 
reasonably say that the Washington Company is in 
any way guilty of delay or laches. 
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CONCLUSION 

From the foregoing and for the reasons herein urged 
the Washington Company respectfully insists that it is 
entitled to interest as claimed in its 13th and 14th 
requests for findings, as a matter of law, as well as upon 
grounds of equity, fairness and justice, particularly 
as the Annapolis Company has had the use of money 
belonging to the Washington Company (and for which 
judgment has been given) there can be no hardship 
in requiring the Annapolis Company to pay interest 
as claimed. 

Respectfully submitted, 

S. R. BOWEN, 

JOHN S. BARBOUR, 
Attorneys for Appellant. 
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poration, Appellant, 

vs, 

Washington, Baltimore and Annapolis Electric 
Railroad Company, a Corporation, Appellee. 

AND 

No. 4701. 
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Washington Railway & Electric Company, a 
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PRELIMINARY. 

The Washington, Baltimore and Annapolis Electric 
Railroad Company appeals from a judgment of the 
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Supreme Court of the District of Columbia, entered 
June 18,1927, in favor of the Washington Railway and 
Electric Company, in the sum of $143,175.71, with in¬ 
terest thereon at 6 per cent from February 1, 1925. 
The Washington Railway and Electric Company also 
appeals from the said judgment in its favor, because 
of an alleged insufficient allowance of interest. The 
cause was tried to the court, the parties having by 
stipulation waived trial by jury. (R. p. 22-23) 

STATEMENT OF FACTS. 

Prior to 1907, the Washington, Baltimore and 
Annapolis Electric Railroad Company, the defendant 
in the lower court, hereinafter referred to as the An¬ 
napolis Company, was engaged in constructing its elec¬ 
tric suburban railway line to operate between Balti¬ 
more and Annapolis, in the State of Maryland, to the 
District of Columbia Line. On April 15, 1907, a traf¬ 
fic agreement was entered into between the Annapolis 
Company and the Washington Railway and Electric 
Company, the plaintiff below, hereinafter referred to 
as the Washington Company, which provided for the 
connection of their respective tracks at the District 
Line. (R. p. 35-49) This agreement provided that 
the Washington Company would take the cars of the 
Annapolis Company at the District Line and furnish 
whatever power was necessary to bring those cars over 
the Washington Company tracks from the District 
Line to Fifteenth and H Streets, N. E. ,(R. p. 36) It 
was contemplated that the Annapolis Company should 
discontinue the operation of its cars at the District 
Line, and its employees were thereupon to become sub¬ 
ject to the direction and control of the Washington 
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Company. (R. p. 39) In consideration for the ser¬ 
vices of furnishing the tracks, the power and the 
supervision for the operation of the Annapolis cars 
within the District of Columbia, the Washington Com¬ 
pany was to be compensated in the manner provided 
for in said agreement. This suit arises out of a dis¬ 
pute as to the amount of such compensation provided 
for in said contract. 

After a short period of operation of the Annapolis 
cars to Fifteenth and H Streets, N. E., it became ap¬ 
parent that if this operation was to be successful it 
would be necessary to move the Annapolis cars to a 
point nearer the center of the City of Washington. 
Under date of February 5, 1909, the parties entered 
into a supplemental agreement which provided that the 
Washington Company would operate the Annapolis 
cars through the city down to Fifteenth Street and 
New York Avenue, N. W. (R. p. 49-54) It there¬ 
upon became necessary to strengthen the tracks of 
the Washington Company between Fifteenth and H 
Streets, N. E. and Fifteenth Street and New York 
Avenue, N. W., to permit of the operation of the 
heavy interurban cars of the Annapolis Company. 
This contract provided that the Annapolis Company 
should pay one-half the cost of the necessary replace¬ 
ment of special work at certain crossings and the en¬ 
tire cost of the balance of the essential reconstruction. 
(R. p. 51-52) In addition thereto, the Annapolis Com¬ 
pany was required to pay $300 per year for each mile 
for maintenance of tracks and special work over which 
the Annapolis cars were operated from the District 
Line to Fifteenth Street and New York Avenue, N. W. 
(R. p. 52) On account of the reconstruction work pro¬ 
vided for by the supplemental agreement of February 
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5, 1909, the Annapolis Company paid to the Washing¬ 
ton Company approximately $180,000.00. (R. p. 55- 

56) The supplemental contract thereafter relieved 
the Washington Company of providing cars for opera¬ 
tion between the down-town district and Fifteenth and 
H Streets, N. F. to take passengers to and from the 
point of transfer to the Annapolis cars, which it had 
been required to do under the prior agreement. (R. p. 
53) Thereafter the Annapolis Company furnished, at 
its own cost and expense, the cars for the entire trans¬ 
portation as well as the employees on said cars from 
the District Line to Fifteenth Street and New York 
Avenue, N. W. 

From the foregoing it is apparent that the original 
traffic agreement, together with the supplement of 
1909, was an arrangement providing for the mutual 
exchange of facilities for the purpose of providing a 
means for through passengers from outside the Dis¬ 
trict of Columbia to ride on the interurban cars to a 
central point within the District of Columbia and vice 
versa. The obligations of the Annapolis Company in 
the transportation of passengers within the District of 
Columbia were substantial, but the franchise rights of 
operating over these tracks were owned by the Wash¬ 
ington Company, and it was therefore necessary to 
provide a measure of payment to the Washington Com¬ 
pany for the enjoyment of these rights by the An¬ 
napolis Company. 

This suit is on the award of a Board of Arbitra¬ 
tion (R. p. 100-110) covering the method and basis of 
compensation on account of non-cash passengers. 

The position of the defendant, the Annapolis Com¬ 
pany, is: 

That such compensation for paper transportation 
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should be on the basis of plus three-fourths of 

one cent, until the annual receipts reach $50,000, after 
which point certain reductions are to be made on ac¬ 
count of volume receipts. 

The position of the plaintiff, the Washington Com¬ 
pany, is: 

That it is entitled to receive the local legal rate of 
fare for all paper transportation, plus three-fourths 
of one cent, until $50,000 is reached in any one year, 
and thereafter subject to certain reductions on account 
of volume receipts. 

The method of compensation was provided for in 
the contract of April 15, 1907, and will be found in 
Article 9 thereof. (R. p. 40-41) 

At the time the traffic agreement was entered into 
the rate of fare in the District of Columbia was 5^ 
cash, and for those who purchased tickets six could 
be secured for 25c, or at the rate of 4-l/6c each. (R. p. 
129) As has been pointed out, it was provided in these 
agreements that the fares on the Annapolis cars 
during operation in the District of Columbia should 
be collected by the Washington Company. (R. p. 40) 
These fares consisted of cash fares, tickets, identifica¬ 
tion checks, and other evidences of the right of a 
passenger to ride. When so collected, they were to 
remain the property of the Washington Company. 
(R. p. 40) The cash fares under this arrangement 
took care of themselves, but the paper transportation 
necessarily had to be given values in order to arrive 
at compensation due the Washington Company. 

The operation of the Annapolis cars under the agree¬ 
ments referred to was continued without dispute be¬ 
tween the parties until 1915. In that year a question 
arose between the companies as to the payment by the 
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Annapolis Company to the Washington Company for 
compensation for freight hauled over the Washington 
Company tracks, and as to whether or not the Anna¬ 
polis Company should pay a portion of the compensa¬ 
tion to traffic officers at certain street intersections. (R. 
p. 127) In 1917 a further dispute arose between the 
parties as to the method provided by the said contract 
for arriving at whether or not the gross receipts ex¬ 
ceeded $50,000 per annum. (R. p. 127) No dispute arose 
as to what rates per passenger should be paid by the 
Annapolis Company to the Washington Company for 
so-called paper transportation until about January 1, 
1923. (R. p. 135) During the entire time prior there¬ 
to, with the legal rate for tickets ranging from 4-l/6c 
to 6-2/3c, the Washington Company had billed the An¬ 
napolis Company on account of passenger transporta¬ 
tion for other than cash fares at the 4^^ basis, which 
was entirely satisfactory to the Annapolis Company. 
(R. p. 128) This basis used by the plaintiff herein for 
a period of approximately fifteen years, is the method 
which the Annapolis Company, the defendant herein, 
has always contended and still contends is the correct 
one. The disputes between the parties hereinabove 
mentioned finally culminated in the appointment of a 
Board of Arbitrators, according to the provisions of 
Paragraph 15 (R. p. 44) of the Operating Agreement of 
1907. (R. p. 56-61) The arbitrators conducted hearings 
on January 18 and January 26, 1923 (R. p. 62-99) at 
which times evidence was introduced by the respective 
parties and both sides were heard, after which, on April 
19, 1924, the Board rendered its award in writing. 
(R. p. 100-110) The only question that was submitted 
to the Board for decision which relates to the present 
controversy was as follows: 
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‘‘(a) Under the proper construction of the pro¬ 
visions of said contracts relating to the compensa¬ 
tion to be paid by the Annapolis Company to the 
Washington Company for the handling of pas¬ 
senger traffic in the District of Columbia, what 
amount, if any, was or is payable by the Annapolis 
Company to the Washington Company for said 
traffic handled in the years 1917 to 1918, and on 
what basis and for what period should the same 
be calculated and awarded 

The legal rate of fare in the District of Columbia 
during the year 1917 and up to and including Novem¬ 
ber 30, 1918, remained the same as during the entire 
period since 1907, when the contract was first entered 
into. (R. p. 129) In the month of December, 1918, 
however, the sale of tickets in the District of Columbia 
was discontinued, and for the last month of the year 
1918 the fare was 5^ cash. (R. p. 129) Nevertheless 
the Washington Company did not change its method 
of billing the Annapolis Company to conform to its 
present theory of charging the local legal rate of fare. 
(R. p. 129) Substantially the same local legal rate of 
fare was in effect for the years 1917 and 1918 (the 
only ones definitely under consideration by the arbitra¬ 
tors) as had prevailed during all the earlier years of 
the contract. Yet at no time from the beginning was 
there any claim made to charge the Annapolis Com¬ 
pany the local legal rate of 4-l/6c for ‘‘paper trans¬ 
portation’^ (R. p. 135). On November 1, 1919, the 
rate of fare in the District of Columbia was increased 
to 7c cash, or four tickets for 25c; but notwithstanding 
this increase in the rate at this time, the Washington 
Company, as has been pointed out, continued to sub¬ 
mit monthly vouchers to the Annapolis Company 
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charging for paper transportation on the old 
basis up to January 1, 1923. (R. p. 128) 

While the award of the arbitrators did not specifi¬ 
cally settle the controversy that has recently arisen 
since submission of certain questions for arbitration, 
nevertheless it is the contention of the Annapolis Com¬ 
pany that in principle the decision of the Board is ap¬ 
plicable to the issue now before the Court, and sup¬ 
ports the consistent position that the defendant has 
always taken in its controversy with the plaintiff. 

In its finding on the question above quoted, the fol¬ 
lowing significant language is used by the arbitrators: 
(R. p, 102) 

“We find that if at the end of any calendar 
year, the net receipts, etcetera.^’ (Italics ours) 

This language makes the finding clearly applicable 
to the subsequent years on the basis without re¬ 
gard to the legal rate of fare within the District of 
Columbia. 

The parties being unable to agree on the effect to be 
given the findings of the Board of Arbitrators, suit 
was instituted July 30th, 1925, by the Washington 
Railway and Electric Company, as plaintiff, in the Su¬ 
preme Court of the District of Columbia, against the 
Washington, Baltimore and Annapolis Electric Rail¬ 
road Company, defendant, on the award of the arbitra¬ 
tors for additional compensation on the plaintiff’s re¬ 
cently conceived legal rate of fare theory. Although 
monthly billings had been made by the Washington 
Company on the 4j4^ basis for a period of fifteen 
years, and settlement between the parties was had on 
this basis during that period, the trial court entered 
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judgment against the Annapolis Company in the 
amount prayed for. Interest was allowed at the rate 
of 6 per cent from February 1, 1925. From the entire 
judgment the Annapolis Company appeals, and the 
Washington Company takes its cross-appeal from 
that portion of the judgment, allowing interest from 
February 1, 1925. 

ASSIGNMENTS OF ERROR. 

The learned trial court erred: 

1. In making finding No. 10 as requested by plain¬ 
tiff; (R. p. 30) 

2. In making finding No. 11 as requested by plain¬ 
tiff; (R. p. 30) 

3. In making finding No. 13 A of the court ^s mo¬ 
tion; (R. p. 30) 

4. In making finding No. 14 A of the court ^s own 
motion; (R. p. 30) 

5. In refusing to make finding No. 3 as requested by 
the defendant; (R. p. 30) 

6. In refusing to make finding No. 4 as requested by 
defendant; (R. p. 30) 

7. In refusing to make finding No. 5 as requested by 
defendant; (R. p. 30) 

8. In refusing and failing to enter judgment for the 
plaintiff in accordance with the true and lawful inter¬ 
pretation of the contract between plaintiff and defen¬ 
dant bearing date April 15, 1907, admitted in evidence 
as plaintiff’s Exhibit No. 1, and in erroneously con¬ 
struing said contract as plaintiff requested that it be 
construed; (R. p. 30) 

9. In refusing and failing to enter judgment for the 
plaintiff in the amount conceded to be due to the plain¬ 
tiff from defendant by defendant’s plea to the second 
count of plaintiff’s declaration, and in entering judg- 
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ment for the plaintiff in any sum greater than that 
so conceded. (R. p. 30) 

10. In entering judgment for the plaintiff, on the 
undisputed facts in evidence, for the sum of $143,- 
175.71, with interest at 6 per cent thereon from the 
1st day of February, 1925. (R. p. 31) 

11. In allowing to the plaintiff any interest on any 
sum from any date prior to the date of the entry of 
judgment herein. (R. p. 31) 

12. In other respects apparent of record. (R. p. 31) 


ARGUMENT. 

The foregoing assignments of error, excepting as¬ 
signments three and four, all relate generally to the 
proper construction to be placed upon the operating 
agreement of 1907 for the purpose of determining the 
compensation to be paid by the Annapolis Company to 
the Washington Company. For this reason the several 
assignments will be discussed together under general 
headings without reference to particular assignments 
of error. The question of interest will be discussed 
later in this brief. 

FOUR AND ONE QUARTER CENTS IS THE PRI¬ 
MARY BASIS OF COMPENSATION FOR PA¬ 
PER TRANSPORTATION UNDER THE CON¬ 
TRACT OF APRIL 15, 1907. 

Provision is made in the contract for a method of 
arriving at the proper compensation due the plaintiff 
for passenger transportation, which provision will be 
found in Article 9 thereof. We quote the article in 
full (R. p. 40-41): 
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‘‘9. (1) The Washington Company shall collect 
from passengers on the cars of the Annapolis 
Company, such cash fares, tickets, identification 
checks or other evidence of the right of a passen¬ 
ger to ride, as said Washington Company may be 
legally entitled to collect from passengers on its 
own cars on said line from Fifteenth and H 
Streets, N. E. to the District Line. 

(2) All cash fares, tickets, identification checks 
or other evidence of the right of a passenger to 
ride, collected by the Washington Company on 
the cars of the Annapolis Company, are to be re¬ 
tained by and be the property of the Washington 
Company, and in accounting to the Annapolis 
Company for receipts from pasengers carried on 
its cars to a point in Maryland from a point in the 
District of Columbia, and from a point in Mary¬ 
land to a point in the District of Columbia, for the 
purpose of fixing the annual amount of receipts, 
as hereinafter expressed, shall be given values as 
follows: Cash fares at the amount received, and 
each ticket, identification check, or other evidence 
of the right of a passenger to ride, at four and one- 
quarter (4j4) cents. 

(3) As compensation for the operation of the 
cars of the Annapolis Company by the Washing¬ 
ton Company in pursuance hereof the Annapolis 
Company agrees to pay the Washington Company 
for each and every passenger transported in said 
cars of the Annapolis Company and paying for 
such transportation with a ticket, identification 
check, or other evidence of the right of a passen¬ 
ger to ride, three-quarters (J4) of one (1) cent, 
in addition to the fare received and retained by 
the Washington Company from the passengers on 
said cars, subject to the reduction following, to 
wit: 

(4) When, and so long as the receipts of the 
Washington Company from the passengers so 
transported in the cars of the Annapolis Com- 
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pany, under this contract, including the pay¬ 
ments in the section hereinabove provided, actu¬ 
ally made, plus the receipts of moneys, by the 
City and Suburban Railway of Washington a cor¬ 
poration, its successors and assigns, under a con¬ 
tract entered into by the last named corporation 
and Allan L. McDermott its Receiver, bearing 
date of January 31, 1902, with the Berwyn and 
Laurel Electric Railroad Company, a corporation, 
or under any modification of either of said two 
(2) contracts, shall amount to fifty thousand 
dollars ($50,000.00) per annum, the Annapolis 
Company shall be no longer required to pay to 
the Washington Company said three-quarters 
(^) of one (1) cent per passenger traveling on 
a ticket, identification check, or other evidence of 
the right of a passenger to ride, except insofar 
as may be necessary to make up the said Fifty 
Thousand Dollars ($50,000.00) net to said Wash¬ 
ington Company. 

(5) When, and so long as the receipts of the 
Washington Company from passenger traffic here¬ 
under, including the pa>Tnents in this section here¬ 
inabove provided, actually made, plus the receipts 
of the City and Suburban Railway of Washing¬ 
ton, under its contract aforesaid, shall amount 
to seventy thousand dollars ($70,000.00) per an¬ 
num, after deductions in this paragraph herein¬ 
above provided, the Washington Company shall 
pay to the Annapolis Company, out of any excess 
of its receipts above the said seventy thousand 
dollars ($70,000.00) net to it, such amount as may 
be in execess of four (4) cents for each passenger 
so carried by the Washington Company, on the 
cars of the Annapolis Company, from a point in 
the District of Columbia, to a point in the State 
of Maryland, or from a point in the State of 
Maryland, to a point in the District of Columbia. 
Tickets, identification checks, or other evidence of 
the right of a passenger to ride, except free 
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passes, are, for the purpose of arriving at the 
said excess or surplus to be paid, to be given value 
of four and one-sixth (4 1/6) cents; provided that, 
in case of any voluntary or compulsory reduction 
of fares by the Washington Company for trans¬ 
portation of passengers over the tracks of rail¬ 
way hereinbefore mentioned, then there shall be a 
corresponding reduction equal to such per cent 
reduction in fares, in calculating fare values, 
totals, compensation and excess payments as in 
this section provided/^ 

At the time the contract was entered into, it was 
anticipated the daily collections on the Annapolis cars 
within the District of Columbia would be made by the 
Washington Company, and it is admitted by both par¬ 
ties that the cash fares collected in whatever amount 
were to be the property of the Washington Company. 
No difficulty arises in accounting for the cash fares. 
With the paper transportation, however, it was real¬ 
ized that values had to be given to tickets and identifi¬ 
cation checks in order to arrive at an adjustment be¬ 
tween the carriers, regardless of who collected and 
retained them. The use of the word ‘‘accountings^ in 
Article 9 was made necessary because of the absolute 
necessity of placing values on evidences of the right to 
ride other than cash. After this accounting was made 
on the basis provided for, the result was the amount 
owing to the Washington Company. The placing of 
definite values on tickets and identification checks 
could not have been merely for the purpose of use in 
a formula, as contended by the Washington Com¬ 
pany, because, except for the ticket values fixed in 
said Article, no other basis of compensation is 
mentioned. The Washington Company has recently 
evolved a theory that the first paragraph in Article 9, 
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under the terms of which the Washington Company 
is directed to collect from passengers such fares as 
the said Washington Company “may be legally en¬ 
titled to collect from passengers on its own cars,’’ 
fixes and establishes a value to be given paper trans¬ 
portation for compensation purposes. Nowhere else 
in the contract does the word “legally” appear, and 
we submit it is a far-fetched and strained construction 
to place on the use of that term. Yet it is on that 
thin thread that the plaintiff’s case hangs. 

The Washington Company now rests its case on the 
words “legally entitled to collect,” yet for the ten- 
year period from 1907 to 1917 it totally ignored the 
legal rate of fare and charged the defendant herein a 
figure in excess of that received from its own passen¬ 
gers riding on tickets. For five years afterwards it 
made no claim of the character now presented, but 
continued to charge and settle on the basis. This 
the defendant Annapolis Company still insists is the 
correct method of adjustment between the parties. 

A careful reading of Article 9 in its entirety will dis¬ 
close that the first paragraph thereof is a preliminary 
statement limiting the rights of the Washington Com¬ 
pany to “lift” only such evidence of a right of a pas¬ 
senger to ride of the Annapolis passengers as it would 
be entitled to take from its own passengers. For ex¬ 
ample, if a passenger presented a ticket, with the right 
to ride from Washington to Baltimore, and it had at¬ 
tached to it the usual coupon covering transportation 
within the District of Columbia, Paragraph 1 of Arti¬ 
cle 9 would only permit the Washington Company to 
take that portion of the ticket corresponding to what 
it would legally be entitled to collect from its own pas¬ 
sengers over the same route. Some such provision as 
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this was necessary to define the rights of the Wash¬ 
ington'Company in dealing with Annapolis passengers 
on through transportation. Similar provisions may be 
found in other contracts between participating car¬ 
riers generally. There is nothing in this first para¬ 
graph which obligates the Annapolis Company to pay 
any amount or to perform any act. All references 
to values, fares and compensation occur later on 
in Article 9. 

The second paragraph in Article 9 provides for the 
retention by the Washington Company of all fares col¬ 
lected, and for the first time values are established. 
Because, at the time, it was contemplated the Wash¬ 
ington Company was to retain possession of both cash 
and paper transportation, it was necessary to place a 
value on the tickets, not only for the purpose of deter¬ 
mining compensation, but also for the purpose of de¬ 
termining volume receipts. The value of the cash fare 
is automatically established, and of course no dispute 
would arise with respect to it. 

The contract of April 15, 1907, specifically provides 
in Article 9 for the use in settlements between the 
companies of rates of por passenger for tickets 
and identification checks, and of cash fares at their 
face value. 

This Article also provides for additional compen¬ 
sation for the operation of cars of the Annapolis Com¬ 
pany by the Washington Company of three-fourths 
(}i) of one (1) cent per passenger for tickets and 
transfers, with certain reductions as follows: That the 
additional three-fourths (^) of one (1) cent per pas¬ 
senger will be canceled when and so long as the re¬ 
ceipts of the Washington Company from passengers 
carried shall amount to $50,000 per year, and that fur- 


16 


ther reductions will be made of one-sixth (1/6) of one 
(1) cent per passenger for tickets and transfers and 
of cash fares to 4^ per passenger, when and so long as 
the receipts of the Washington Company from pas¬ 
sengers carried shall amount to $70,000 per year. Such 
an arrangement was founded on reason, because in 
transportation matters as well as other commercial en¬ 
terprises, reductions are commonly made from an es¬ 
tablished figure when a steadily increasing volume of 
business is obtained. No provision is made in the con¬ 
tract for any revision of these rates, except for their 
reduction in the case of a voluntary or compulsory re¬ 
duction of fares by the Washington Company. It 
seems to us to be conclusive that the absence of a pro¬ 
vision in the contract for any change in the basis of 
compensation in the event of an increase in the rates 
of fare in the District of Columbia, means the parties 
contemplated that the 4}4^ basis should continue. It 
isn’t as though the framers of the contract had over¬ 
looked the effect of a possible change in fares, because 
they made provision for it if a revision downwards 
should occur. It must be assumed that their failure 
to provide for the possibility of an upward revision 
was intentionally done, with the definite purpose of 
withholding additional compensation to the Washing¬ 
ton Company if such a raise in fares was made effec¬ 
tive in the future. Expressio unius est exclusio al- 
terius. 

Under this provision in the contract the Washing¬ 
ton Company would receive 4}^^ per passenger for 
tickets and identification checks, and cash fares at the 
current rate. To this will be added, if necessary, the 
three-fourths (}i) of one (1) cent per passenger for 
tickets and identification checks, in order to net the 
Washington Company $50,000, which sum should be 
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reached before the Annapolis Company was relieved 
of the charge of three-fourths (^) of one (1) cent 
per passenger using paper transportation. Further, 
$70,000 should be netted to the Washington Company 
before the additional reduction of one-sixth (1/6) of 
one (1) cent per passenger riding on tickets and iden¬ 
tification checks, and cash fares at 4^ per passenger. 
This method was used and followed by the Washington 
Company in billing the Annapolis Company for a 
period of approximately fifteen years, as has already 
been pointed out, and is exactly in line with the find¬ 
ings of the Board of Arbitration for the calendar years 
1917 and 1918. 

It is our contention that the contemporaneous con¬ 
struction of this contract over a period of years, ac¬ 
quiesced in and agreed to by both parties, should be 
given decisive weight in determining the meaning of 
Article 9. In other words, the charges made by the 
Washington Company under its construction of the 
contract, and the acquiescence therein through pay¬ 
ment of these charges, made monthly over a period of 
fifteen years by the Annapolis Company, is controlling 
and binding on the parties at this time. The law is 
well settled by innumerable expressions from our 
courts, both State and Federal, that when the parties 
to a contract have given it a practical construction by 
their conduct, as by acts in partial performance, such 
construction is entitled to great, if not controlling, 
weight in determining its proper interpretation. 

Mr. Justice McKenna, in construing an agreement 
under which the Hawaiian Government acquired a 
school from the American Board of Commissioners for 
Foreign Missions, in the case of Lowrey vs. Hawaii^ 
206 U. S. 206, 222, said: 
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“In Brooklyn L. Ins. Co. v. Butcher, 95 U. S. 
269, 24 L. ed. 410, it was said: ‘ There is no surer 
way to find out what parties meant than to see 
what they have done.’ So obvious and potent a 
principle hardly needs the repetition it has re¬ 
ceived. And equally obvious and potent is a re¬ 
sort to the circumstances and conditions which 
preceded a contract. Necessarily in such circum¬ 
stances and conditions will be found the induce¬ 
ment to the contract and a test of its purpose. 
The conventions of parties may change such cir¬ 
cumstances and conditions, or continue them, but 
it cannot be separated from them. And this makes 
the value of contemporaneous construction. It is 
valuable to explain a statute where disinterested 
judgment is alone invoked and exercised. It is of 
greater value to explain a contract where self- 
interest is quick to discern the extent of rights or 
obligations, and never yield more than the written 
or spoken word requires. See, for further illus¬ 
tration, the following: Reed v. Merchants’ Mut. 
Ins. Co., 95 U. S. 23, 24 L. ed. 348; District of 
Columbia v. Gallaher, 124 U. S. 505, 31 L. ed. 526, 
8 Sup. Ct. Rep. 585; Topliff v. Topliff, 122 U. S. 
121, 30 L. ed. 1110, 7 Sup. Ct. Rep. 1057; Paige v. 
Banks, 13 Wall. 608, 20 L. ed. 709; Philadelphia, 
W. & B. R. Co. V. Trimble, 10 Wall. 367, 19 L. ed. 
948; Chicago v. Sheldon, 9 Wall. 50, 19 L. ed. 594; 
Carazoo v. Trav'ano, 6 Wall. 733, 18 L. ed. 813; 
Simpson v. United States, 198 U. S. 397, 399, 50 
L. ed. 245, 246, 26 Sup. Ct. Rep. 54; Chicago Great 
Western R. Co. v. Northern P. R. Co., 42 C. C. A. 
25, 101 Fed. 792. And many state cases could be 
cited.” 

The case of District of Columbia vs. Gallaher, 124 
U. S. 505, was a suit originating in the Court of Claims 
by a contractor against the District of Columbia to col¬ 
lect amounts alleged to be due on a contract for the 
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construction of a sewer. The District denied the in¬ 
debtedness and also filed a plea of set-off, taking 
the position that the contract for the work had not 
been complied with by the claimant. In affirming the 
judgment against the District, Mr. Justice Matthews 
said: 


‘‘We think that the practical construction which 
the parties put upon the terms of their own con¬ 
tract, and according to which the work was done, 
must prevail over the literal meaning of the con¬ 
tract, according to which the defendant seeks to 
obtain a deduction in the contract price.’’ 

In the cases hereinabove referred to, as well as many 
others that could be cited, the courts take the view that 
a continuity of practice under a contract is the proper 
legal interpreter of the meaning of its terms. We 
think it is little short of amazing that after fifteen 
years, during which time bills were presented by the 
claimant and paid by the defendant, the Washington 
Company should now come forward and ask for addi¬ 
tional compensation, based on a theory that had never 
been suggested in the past. We think it is fair to as¬ 
sume from the record in this case that the present 
claim of the Washington Company is brought about 
by the rapid increase in the legal rate of fare in the 
District of Columbia in recent years and would never 
have been thought of had the rates remained as they 
were. It is now too late to change the construction of 
the contract placed upon it by the parties in the be¬ 
ginning and consistently adhered to for many years 
thereafter. See also Rudolph vs'. P. E. P. Co., Ct. of 
Appeals Dist. of Col., Opinion filed March 5, 1928. 

The plaintiff has taken the position that two ac¬ 
countings are provided for in the contract. The first 
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one, it is claimed, is for the purpose of determining the 
extent of the liability of the Annapolis Company to 
the Washington Company because of collections made 
on the Annapolis cars. The second one is alleged to 
be for the purpose of ascertaining the years in which 
the amount of traffic was so small as to entitle the 
plaintiff to additional compensation to that accruing 
from daily receipts of cash and tickets. There is noth¬ 
ing in the contract to indicate that two accountings 
were essential. There is nothing in the award of the 
Board of Arbitrators to justify plaintiff ^s contention 
that two accountings should be had, and it is submitted 
that such a construction is unreasonable and unduly 
complicates the provisions of Article 9 of the contract. 
Moreover, in actual practice over a period of years, 
t^vo such accountings were not thought of and never 
suggested. 

The situation, which involved the collection of cash 
and tickets by the Washington Company, required a 
single accounting for the purpose of determining the 
compensation to be received by the Washington Com¬ 
pany for its service of furnishing the power and the 
use of its tracks to the Annapolis Company. As has 
been said, it was essential to place arbitrary values on 
the paper transportation, in order to arrive at the 
amount owing to the Washington Company, and the 
definite figures provided for in Article 9 were defin¬ 
itely determined for that purpose and cannot be 
changed by an adroit argument, tardily offered, that 
the local legal rates of fare should be used as a basis 
for compensation. 

The term ‘‘legally entitled to collect,’’ found in the 
first paragraph of Article 9, must not be taken from 
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its proper place and used in substitution of figures 
positively established elsewhere in said Article. 

When it is remembered that the defendant has at 
all times furnished the cars (R. p. 36), the personnel 
(R. p. 39), and a large share of the reconstruction 
costs of adapting the Washington Company tracks to 
the heavier traffic (R. p. 51-52), together with indemni¬ 
fying the plaintiff against loss by reason of claims 
for damages arising out of the operation of the An¬ 
napolis cars under the agreement (R. p. 45), the ar¬ 
bitrary and unreasonable position taken by the Wash¬ 
ington Company becomes apparent. The plaintiff is 
asking that the Annapolis Company pay substantially 
the same rate of fare that single passengers pay for 
transportation on its own lines. A result such as this 
is inequitable, unfair, and is not supported by the plain 
provisions of the contract itself. 

At the time the contract was entered into tickets 
were selling in the District of Columbia at 4 1/6^ each. 
It is certain that the parties hereto did not contem¬ 
plate accounting on the basis of 4 1/6^ for paper trans¬ 
portation, because at the start and for many years 
thereafter, the accounting was on the basis of 4}4^- 
Had the Washington Company adopted its present 
construction of two separate accountings in the very 
beginning, the paper transportation should have been 
given values for purposes of compensation at the rate 
of 4 l/6ff. Under such a method the Washington Com¬ 
pany was overpaid for a long period of years. 

We submit that, under all the circumstances, the 
only result that can be reached, taking into account the 
terms and conditions of the contract as well as reason, 
equity, and common sense, is that the 4j4^^ mentioned 
in Article 9 is a figure established for purposes of 
compensating the plaintiff herein. 
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SUIT IS ON AWARD OF ARBITRATORS WHICH 
SETTLED BASIS OF COMPENSATION AT 
414 CENTS FOR PAPER TRANSPORTATION. 

The agreement to arbitrate certain disputes which 
had arisen between the parties was made on July 7, 
1919. As has heretofore been pointed out the only 
question that was submitted to the arbitrators which 
relates to the present dispute is found in Section 3, 
paragraph (a) of the arbitration agreement referred 
to. (R. p. 57-58) The arbitrators were asked the 
proper construction of the provisions of the contract 
relating to the compensation to be paid by the An¬ 
napolis Company to the Washington Company for the 
handling of passenger traffic in the District of Colum¬ 
bia and further what amount, if any, was or is pay¬ 
able by the Annapolis Company to the Washington 
Company for said traffic handled in the years 1917 and 
1918 and on what basis and for what period should 
the same be calculated and awarded. 

Although the questions on which an arbitration was 
desired were agreed on in 1919 the arbitrators did 
not qualify until some years later and the hearings 
were held in January, 1923. The award was published 
more than a year after the hearings were concluded. 
The defendant has always contended that the decision 
of the arbitrators so far as it was applicable to the 
controversy now existing between the parties is con¬ 
clusive and binding. It seems clear that the Board 
was asked to settle the construction of the provisions 
of the contract relating to the compensation to be paid 
by the defendant to the plaintiff. In the findings the 
arbitrators stated “that Article 9 of the original con¬ 
tract contemplates an annual accounting in the matter 
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and that the income from the traffic, must in such ac¬ 
counting, be considered by the year.’^ (R. p. 102) 
This decision was adverse to the Washington Com¬ 
pany because it had contended up to that time that it 
was entitled to receive three-quarters of a cent for 
each non-cash passenger carried in each year until the 
aggregate for that year actually reached $50,000 and 
that only on each non-cash passenger thereafter car¬ 
ried during the balance of one calendar year should 
there be an abatement of the three-fourths of one cent 
per passenger. No question was submitted to the ar¬ 
bitrators on the effect of the raise in fares in the Dis¬ 
trict of Columbia, although the local legal rate of fare 
had been advanced during the year 1919, approxi¬ 
mately four years before the Board of Arbitration held 
its hearings. (R. p. 135) 

However, in the findings of the Board it is stated 
that ‘^we find that if at the end of any calendar year 
the net receipts, that is, the cash fares computed at 
the amount received therefor plus tickets and iden¬ 
tification checks computed at each aggregate 

$50,000.00 for the year, the Annapolis Company in 
such accounting for that year cannot be charged with 
three-fourths of a cent in addition for each or any 
ticket or identification check. If the net receipts so 
computed do not amount to $50,000 for any calendar 
year, the Annapolis Company must pay in the final set¬ 
tlement for that year, if not already paid on account 
of monthly settlements, three-fourths of a cent for such 
a number of tickets and identification checks as will 
raise the amount to $50,000 for the year.’’ (R. p. 102) 
It is obvious and too plain for argument that this find¬ 
ing sets forth the method of accounting under the con¬ 
tract which forms the basis for payment to the Wash- 
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ington Company. The plaintiff has argued that two 
accountings were necessary under the contract. Such a 
contention is not supported by the decision of the ar¬ 
bitrators and no basis for it can be discovered in the 
terms of the contract. It is clear that the arbitrators 
construed the terms of the contract, as has the defen¬ 
dant at all times, as an agreement providing for a def¬ 
inite rate per passenger, making only provision for the 
possibility of a reduction in fares should that take 
place. The arbitrators had the entire contract be¬ 
fore them and had they considered the first paragraph 
in Article 9 to warrant a charge different from the 
434 rate, it is probable some mention would have 
been made of it in the award. At the time of the hear¬ 
ings the legal rate had been increased substantially 
and discussion of the effect of this increase was had be¬ 
tween counsel in the presence of the Board during ar¬ 
bitration. The contention of the plaintiff in its brief 
that the method of accounting used by the Board of 
Arbitration was merely for the purpose of a formula 
for use in determining when the $50,000 limit had been 
reached, is without foundation because the question 
before the Board also involved the amount payable by 
the Annapolis Company and the period for which it 
should be calculated and awarded. (R. p. 101) The 
portion of the arbitration award above quoted indicates 
the findings covered ‘^any calendar year.’’ The de¬ 
cision having been rendered in 1924 at a time when 
the raise in fare was known to the arbitrators, the lan¬ 
guage of the award ‘‘covering any calendar year” 
must have been used to settle the method of compen¬ 
sation for all years, including those since the legal rate 
of fare has been increased. 

This suit is on the award of the Board of Arbitra- 
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tion. By the plain language of that decision the ac¬ 
counting, for purposes of compensation, on account of 
paper transportation, is on the basis of 4^4^, subject 
to certain adjustments because of volume receipts. Ab¬ 
solutely nothing is said in the award which can be con¬ 
strued to mean that the contract provides for the local 
legal rate of fare as a measure of compensation for 
non-cash passengers. The award having been made on 
no such theory, plaintiff cannot maintain or establish 
it in this action. 

DIVISION BETWEEN CARRIERS OF A 
THROUGH RATE OF FARE. 

The record in this case shows that from the begin¬ 
ning of operations under the contract of 1907 the An¬ 
napolis Company has issued through tickets to pas¬ 
sengers desiring to travel between Baltimore and the 
City of Washington. These tickets are in the form 
of one-way as well as round-trip tickets. (R. p. 135.) 
There are in evidence samples of such tickets, all of 
which have attached to them a coupon with a black 
face and white type covering that portion of the trans¬ 
portation between Baltimore and Washington within 
the District of Columbia. These tickets are sold at a 
through rate which, as the evidence shows, has been 
concurred in by the Washington Company and pub¬ 
lished by the Interstate Commerce Commission. (R. 
p. 135, 6) The rates have no relation whatever to the 
local rates of fare which the Washington Company is 
authorized to charge its passengers within the District. 
(R. p. 135, 6) 

If, however, we were to ascertain exactly what was 
being collected we would find there is a differential of 
4c on a one-way ticket or of 9c on a round-trip ticket. 
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(R. p. 136) In other words, if a ticket were purchased 
from the City of Washington to Baltimore and return, 
the round-trip fare would be $2.05, but if a ticket were 
purchased from the District Line to Baltimore and re¬ 
turn to the District Line, the price would be 9c less 
than the usual round-trip fare of $2.05. 

The major portion of the paper transportation on 
which account must be made bet^veen the two com¬ 
panies under the contracts referred to, constitutes the 
so-called coupons on the through tickets. The differen¬ 
tial under these rates allocatable to transportation 
within the District is now and always has been without 
relation to the local legal rate of fare within the Dis¬ 
trict of Columbia. The Washington Company con¬ 
tends that a joint rate between carriers is a matter of 
contract between them. We fully agree to that view. 

It is also contended by the plaintiff that it would be 
without authority to concur in a joint rate \vhich fixed 
the fare ascribable to transportation within the Dis¬ 
trict at less than the local legal rate. This cannot be 
true, because the subject of distribution of fares be¬ 
tween participating carriers is a matter of contract 
and can be agreed to by either party on any basis de¬ 
sired. In fact the record shows that to be the situation 
in this case. 

The Washington Company has concurred in the 
through rates established and filed with the Interstate 
Commerce Commission and at the same time it has 
contracted to receive compensation from the Annapo¬ 
lis Company on a basis less than the local legal rate 
existing at the present time in the District of Colum¬ 
bia. The purpose of showing the differential in rates 
to the Court is to emphasize the absurd position taken 
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by the plaintiff. As an afterthought and with a fif¬ 
teen-year practice to the contrary, it is asking for an 
accounting on the basis of the legal rate of fare with¬ 
in the District, which, at the present time, is 6-2/3^. 
The differential, concurred in by the plaintiff, on the 
through rate amounts to only 4^, yet the Annapolis 
Company furnishes the cars and personnel to operate 
them, together with an annual maintenance charge for 
the upkeep of the tracks, and what is more important 
than all, it has furnished a volume of business to the 
Washington Company which has exceeded a million 
non-cash passengers per year for the entire period 
since 1917. 

UNENFORCEABILITY OF CONTRACT. 

We have repeatedly asserted in the foregoing pages 
that the contract, in Article 9 thereof, clearly estab¬ 
lishes four and one-quarter cents as the primary basis 
of compensation for paper transportation rather than 
the legal rate of fare as contended for by the Washing¬ 
ton Company. We adhere to that position. However, 
if the four and one-quarter cent basis is incorrect 
under the contract, then we insist that the legal rate 
of fare, as it existed at the time the original contract 
was entered into, is so interwoven with so many of the 
provisions of that instrument, and to such an extent 
forms the basis of the agreement of the parties thereto, 
that when the legal rate increases the contract becomes 
unenforceable. 

The original contract (R. p. 35-49) is dated April 15, 
1907. We assume that this Honorable Court will take 
judicial notice of the historical fact that at or shortly 
before this date there was a discussion in many parts 
of the country of reducing street car fares from 5^ per 
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passenger to 3^. The outstanding exponent of this 
movement was Thomas Johnson, at one time Mayor of 
Cleveland. At that time, and for many years there¬ 
after, there never was any suggestion of increasing 
street car fares above 5^. 

MTien the parties to the contract of April 15, 1907, 
executed that instrument, they unquestionably had 
fixed in their minds that the maximum cash fare 
charged by local street car companies was, and would 
never exceed, 5^, On the other hand, they were appre¬ 
hensive that fares might be reduced below 5^. Accor¬ 
dingly, in the contract under consideration there was 
no provision as to what should happen in the event 
of an increase of fare above 5^, but there was (R. p. 41) 
this provision: 

‘‘provided that, in case of any voluntary or com¬ 
pulsory reduction of fares by the Washington 
Company for transportation of passengers over 
the tracks of railway hereinbefore mentioned, then 
there shall be a corresponding reduction, equal 
to such per cent reduction in fares, in calculating 
fare values, totals, compensations and excess pay¬ 
ments as in this section provided.’^ 

It might be observed here that if the Washington 
Company’s contention that under the provisions of this 
contract it would be entitled to the legal rate of cash 
fare and ticket fare, whatever it might be, is sound, 
why did the parties to the contract provide that in case 
of reduction, all the figures of the contract should be 
modified? That the contract under consideration at 
the time it was entered into was exceedingly harsh and 
unjust to the Annapolis Company, cannot be disputed. 
To illustrate its injustice and harshness, let us take 
for example the individual car-rider in the District of 
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Columbia. If he had 25^ he could buy six tickets for 
a quarter (i. e., 4-1/6^ per ticket) and ride any distance 
on all the local lines. The Annapolis Company, on the 
other hand, although it was certain to produce a large 
volume of business originating at the District line, 
was forced to pay more than the individual rider. 
Under the construction of the contract followed by 
both parties for a period of more than fourteen years, 
it required the Annapolis Company to pay 5^ for every 
cash ride and 4-1/4^ for every ticket sold by them (in¬ 
stead of 4-1/6^ required of the individual rider), and 
in addition, until the volume of traffic reached $50,000 
per year, had to add 3/4^ per paper or ticket rider. By 
this method the Washington Company received approx¬ 
imately 5^ for every passenger carried by the Annapo¬ 
lis cars instead of 4-1/6^ for most of their riders in 
their own cars, was relieved from the expenditures in¬ 
curred in the payment of the conductors and motor- 
men (for all the motormen and conductors on the An¬ 
napolis cars were paid entirely by the Annapolis Com¬ 
pany) and the Washington Company did not have to 
furnish cars for these riders, as they were carried in 
the Annapolis Company cars, and in addition all dam¬ 
age done by the Annapolis Company cars or suffered 
by passengers in the Annapolis cars (which as every¬ 
one knows is quite an item in street car operation), was 
required to be paid by the Annapolis Company. 

Roughly speaking, for the 5^ per passenger paid, the 
Washington Company permitted the Annapolis cars 
to be operated under its franchise, furnished the elec¬ 
tric energy necessary to propel the cars and the track 
upon which the Annapolis cars traveled. In addition 
to this, when the supplementary contract of 1909 was 
executed whereunder the Annapolis cars were to be 
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allowed to operate further into the District of Colum¬ 
bia, that is from Fifteenth and H Streets, N. E. to Fif¬ 
teenth Street and New York Avenue, N. W. (which was 
helpful to the Washington Company because it relieved 
that Company of the expense of operating additional 
local cars to meet the trains of the Annapolis Com¬ 
pany), the Annapolis Company was required to pay 
the expense of reconstructing tracks between the points 
indicated which cost the Annapolis Company approx¬ 
imately $180,000. 

The only method by which the Annapolis Company 
could even approximate the enviable position of the 
individual rider with 25^ capital was to produce and 
deliver $50,000. per year or more in volume and after 
the volume exceeded $50,000. the Annapolis Company 
was hardly on a parity with the individual rider until 
the volume reached $70,000. per year, and when it 
reached $70,000. per year there was, roughly, a re¬ 
duction to 4^ per passenger. 

It may be contended, while all of this may be con¬ 
ceded to be true, it simply shows that the Washing¬ 
ton Company drove a hard bargain, and assuming that 
it did it would be argued that that would be no ground 
for relief in a suit upon the contract. Let us concede 
this for the purpose of this branch of the argument, 
but then let us proceed to examine the contract and 
see what its provisions are, construing them as the 
Washington Company attempts to construe them in 
this case and admitting—merely for the purpose of 
the argument—that the construction of the Annapolis 
Company herein before set forth cannot be sustained. 

There can be no question of the fundamental canon 
of construction of written instruments contractural in 
their nature and that is that what the Courts attempt 
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to determine is, what is or was the intention of the 
contracting parties as shown by the written instru¬ 
ment under consideration! 

Applying this canon of construction let us ascer¬ 
tain, if possible, what was the intention of the parties, 
so far as Article 9 of the original contract (R. p. 40- 
41) is concerned. In applying this canon of construc¬ 
tion let us further assume, for the purpose of argu¬ 
ment of this phase of the case, the correctness of the 
Washington Company’s contention, that that Com¬ 
pany was, at the time the contract first went into op¬ 
eration, entitled to the legal rate of fare, both cash 
and tickets, and then let us inquire whether the par¬ 
ties contemplated a possible increase in the legal rate 
of fare and, if so, whether they intended that the 
Washington Company should be entitled to the legal 
rate of fare as it might be increased from time to 
time. We submit, with confidence, that no one read¬ 
ing this contract can escape the conclusion that the 
parties at the time did not contemplate that there 
ever would be an increase in the legal rate of fare in 
the District and founded this contract on that propo¬ 
sition. As pointed out above the parties at the end 
of this Article 9 inserted the provision, in the event 
of reduction of fares, which has been quoted above. 
At the time the contract was made there were three 
possible situations: (a) that the legal rate of fare 
would remain constant during the existence of the 
contract, (b) that there might be a reduction in the 
legal rate of fare, (c) that there might be an increase 
in the legal rate of fare. The parties provided for 
the contingencies (a) and (b), but made no provision, 
at least specific, to cover contingency (c). From this 
the inference is irresistible, that the parties consid- 
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ered that contingency (c) was so remote that they 
did not think it worth covering, and if they thought 
of it at all concluded that that situation would have 
to be met by a new agreement, if it ever should arise. 
The construction put forward by the Washington 
Company, that it, under the contract, is entitled to 
the legal rate of fare, is answered by the question, 
if that is so, why did the parties provide for the con¬ 
tingency of reduction in fare? If it is replied to this 
that the reduction clause was simply put into the con¬ 
tract to take care of the so-called formula figures in 
the event of such reduction, and that it would not be 
fair or equitable to leave the formula figures con¬ 
stant, for if that were done the figure of $50,000 
would, of course, be arbitrarily arrived at long before 
the Washington Company received that amount actu¬ 
ally, and that in this way the Washington Company 
would be unjustly deprived of the extra compensa¬ 
tion of of a cent. These very arguments apply 
with equal force but to the hardship of the Annapolis 
Company if the formula figures remain constant not¬ 
withstanding the increase in the legal rate. 

Regarding, for the purpose of this phase of the ar¬ 
gument, the figure of 4-1/4 cents and 4-1/6 cents as for¬ 
mula figures in determining when the Annapolis Com¬ 
pany should be relieved of the payment of ^ of a 
cent per ticket fare or of entitling it to a rebate in 
the event that the volume of traffic reached $70,000, 
it is apparent that the intention of the parties is clear, 
namely; that the Annapolis Company shall pay 
of a cent per ticket fare until the Washington Com¬ 
pany received $50,000, or, putting it in number of 
passengers until there were carried in the Annapolis 
cars in any one year, approximately a million pas- 
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sengers, and that until that volume was reached the 
Washington Company should receive more for said 
passengers than if they were transported in its own 
cars at its sole cost and expense. If the construction 
of the Washington Company is sustained, then, al¬ 
though the Washington Company might receive 6 and 
2/3 cents per ticket fare, or say, eliminating the cash 
fares, $62,300 as compensation for the passage of 
1 ,000,000 passengers over its line in the year before 
the Annapolis Company would be entitled to relief 
from the of a cent. That sane business men would 
make a contract with such a result is beyond compre¬ 
hension. 

The last paragraph of Article 9 of the contract 
(R-p. 41) provides: ‘‘When and so long as the re¬ 
ceipts of the Washington Company from passenger 
traffic hereunder including the payment in this sec¬ 
tion hereinabove provided, actually made, plus the 
receipts of the City & Suburban Railway of Wash¬ 
ington under its contract aforesaid shall amount to 
seventy thousand dollars ($70,000) per annum after 
deductions in this paragraph hereinabove provided, 
the Washington Company shall pay to the Annapolis 
Company out of any excess of its receipts above the 
said seventy thousand dollars ($70,000) net to it such 
amount as may be in excess of four (4^) cents for each 
passenger so carried by the Washington Company on 
the cars of the Annapolis Company from a point in the 
District of Columbia to a point in the State of Mary¬ 
land or from a point in the State of Maryland to a 
point in the District of Columbia.’’ &c. 

To illustrate the effect of this clause let us assume 
that the legal rate of fare in any one year in the 
District was 10^ cash and no tickets, and that 2,000,000 
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passengers were carried that year in the Annapolis 
cars, and if we apply to the facts of this illustration 
the construction put forward by the Washington Com¬ 
pany, the Washington Company would have been en¬ 
titled to $70,000 for the first 700,000 riders and the 
Annapolis Company nothing, while for the remainder 
of the 2,000,000 riders—1,300,000 passengers— the 
Washington Company would be entitled to only $10,000 
and the Annapolis Company would be entitled to the 
residue, namely; $120,000. Can such a construction 
stand up? 

ji-gain, suppose 1,750,000 passengers were carried 
in any one year in the Annapolis cars and the rate 
was 10^ cash per passenger, the gross amount would 
be $175,000, but the Washington Company would re¬ 
tain only 4^ per passenger, or $70,000 per annum. If 
there were carried in the Annapolis cars in any one 
year but 700,000 passengers at the 10^ cash rate, the 
full amount, to wit: $70,000 would be retained by the 
Washington Company, and we would have the Wash¬ 
ington Company retaining the same compensation in 
both instances, although the number of passengers 
differs by over 1,000,000. If the rate were 7^ cash 
per passenger and no tickets were authorized 1,000,000 
passengers would have to be carried in the Annapo¬ 
lis cars before the Washington Company would re¬ 
ceive $70,000. If, on the other hand, 1,500,000 pas¬ 
sengers were carried in the Annapolis cars in any one 
year the rate being 7^ per passenger and no tickets, 
the Washington Company would receive $70,000 or 
a revenue to it at the rate of less than 5^ per pas¬ 
senger. In other words, in this instance the Wash¬ 
ington Company at the same cash rate of 7^ per pas¬ 
senger would get the same revenue on 1,500,000 pas- 
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sengers as on 1,000,000 passengers, if the construction 
of the Washington Company is correct. 

These illustrations, which cannot be disputed, show 
conclusively that the parties to this contract could not 
have contemplated such absurd consequences. The 
error which gives birth to such consequences is the 
maintenance of the theory that the contract in ques¬ 
tion gives the Washington Company their legal rate 
of fare no matter whether it exceeds the rate in force 
at the time the contract was made, and this theory 
seizes upon one clause in the contract, tears it away 
from the context and thus separated gives it a literal 
construction and disregards the other provisions of 
the contract and the background and circumstances 
surrounding its execution. 

A construction which limits the Washington Com¬ 
pany to 4^ per passenger (if the legal rate provides 
for cash only) if at least 1,750,000 passengers per 
year are carried in Annapolis cars, and allows that 
Company to retain any rate no matter how large, pro¬ 
vided the annual aggregate does not exceed $70,000, 
must be wrong, because by no flight of the imagina¬ 
tion could such a result have been in the minds of the 
parties to the contract, who were presumably sane. 

Any suggestion that the Washington Company was 
bound by law to charge the legal rate of fare appli¬ 
cable to individual passengers riding in its own cars 
to passengers riding in Annapolis cars, is absolutely 
without basis or force because those rates in terms 
were as promulgated only applied to the individual 
rider while the Washington Company was furnishing, 
at its own cost and expense, the entire service, includ¬ 
ing service of the motormen and conductors paid by 
it, its own rolling stock, electric energy, tracks &c.. 
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and was assuming liability for damages, as we have 
pointed out, and so far as passengers riding in An¬ 
napolis cars were concerned the Washington Company 
simply supplied the tracks (part of which were re¬ 
constructed at the cost of the Annapolis Company) 
and electric power and was not paying the other ex¬ 
penses of operation or assuming any liability for 
damages to the passengers riding in the Annapolis 
cars or damages inflicted on persons or property by 
the operation of such cars. In other words, when 
the District of Columbia authorities fixed and changed 
from time to time the rates those rates only applied 
to the individual passenger and did not, of course, 
apply by virtue of law to a contract between the car¬ 
riers. The parties could, of course, by proper lan¬ 
guage, have adopted as part of their contract, that 
the Aimapolis Company would pay to the Washington 
Company whatever rate the District authorities should 
from time to time fix as the rate chargeable by the 
Washington Company to individual passengers, but 
they did not do this and did not intend to do this. 
We think that if it has not been demonstrated yet, 
it can be demonstrated, that the parties to the con¬ 
tract did not contemplate, and made no provision, for 
the contingency which happened. 

A very instructive case will be found in Willard v. 
Tayloe, 8 Wall. 557. The facts, so far as it will be 
necessary to state them, were; that Mr. Willard, the 
well-known proprietor of the Willard Hotel in Wash¬ 
ington, took a lease from Tayloe in April, 1854, of 
property known as the Mansion House, for a period 
of ten years at a stipulated rental, and the lease pro¬ 
vided that Willard, at any time before the expiration 
of the lease, should have the option of purchasing 


37 


the property for $22,500 payable as follows: $2,000 
in cash, and $2,000 together with interest on all de¬ 
ferred payments each year thereafter until the whole 
was paid, the deferred payments to be secured by a 
deed of trust, &c. Before the expiration of the ten 
years, which was the term of the lease, the Civil War 
came on and Congress made notes of United States 
legal tender for private debts. Willard tendered the 
cash payments in legal tender notes. Tayloe refused 
to accept them and demanded gold and in a bill for 
specific performance one of the questions was whether 
or not Tayloe was bound to accept legal tender notes 
or whether he could insist upon the payment in gold. 
The Supreme Court, speaking through Mr. Justice 
Field said, at page 574; 

“The parties, at the time the proposition to 
sell, embodied in the covenant of the lease, was 
made, had reference to the currency then recog¬ 
nized by law as a legal tender, which consisted 
only of gold and silver coin. It was for a spe¬ 
cific number of dollars of that character that the 
offer to sell was made, and it strikes one at once 
as inequitable to compel a transfer of the prop¬ 
erty for notes, worth when tendered in the mar¬ 
ket only a little more than one-half of the stipu¬ 
lated price. Such a substitution of notes for coin 
could not have been in the possible expectation 
of the parties. Nor is it reasonable to suppose, 
if it had been, that the covenant would ever have 
been inserted in the lease without some provision 
against the substitution. The complainant must, 
therefore, take his decree upon payment of the 
stipulated price in gold and silver coin. Whilst 
he seeks equity he must do equity.^’ 

In this case it is to be noted that there was no 
stipulation in the contract that the purchase price, if 
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the option right were exercised, was payable in gold, 
but the Supreme Court considered the situation as of 
the time of the making of the contract and the cir¬ 
cumstances, and came to the conclusion that when the 
parties stipulated that payments should be made in 
money they meant the kind of money that was being 
used at the date of the contract and did not contem- 
plate that a new kind of money would be authorized, 
and that, therefore, the vendor was entitled to the 
cash in gold and silver. 

In the case at bar stronger facts are presented be¬ 
cause the contract provides that ‘‘the Washington 
Company shall collect from passengers on the cars of 
the Annapolis Company such cash fares, tickets, iden¬ 
tification checks or other evidences of the right of a 
passenger to ride as said Washington Company may 
be legally entitled to collect from passengers on its 
own cars on said line from Fifteenth and H Streets, 
N. E. to the District Line.” It does not suggest any 
contemplated change or otherwise the draftsman would 
have unquestionably qualified the phrase “may be le¬ 
gally entitled to” by the addition of the words, “from 
time to time.” The language also contemplates, as 
stated above, that both cash and tickets and other 
paper transportation would be in use, but beyond this 
we have the addition of the reduction clause herein¬ 
above quoted and likewise the so-called formula figure 
which show conclusively that the parties when they 
made the contract had in mind the 5^ cash fare,— six 
tickets for a quarter and a possible reduction in those 
rates. 

In other words, our contention is on this phase of 
the case that the contract as drawn does not fit the 
situation and the minute that there was a change in 
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the nature of an increase made in the legal rate the 
contract became inoperative. In other words, the doc¬ 
trine of frustation applies. In this connection the 
case of *^The Claveresk/* 264 Fed. Rep. 276 (Cir. 
Court of Appeal 2nd Cir. Decided Feb. 18, 1920), is 
instructive. In that case the S. S. “Claveresk^^ was 
chartered for five years in 1913. On February 10, 1917, 
the ship, having been requisitioned prior thereto, was 
taken over by the British Admiralty, The charterer 
filed a libel claiming a breach of the charter party and 
one of the defenses was that the commercial adven¬ 
ture was frustrated on February 10, 1917. Judge 
Hough in delivering the opinion of the Court said at 
pp. 283 and 284: 


‘Ht is so authoritatively held in the cases cited, 
and those on which they rely, that the doctrine 
of frustration applies to a variety of maritime 
contracts including time charters, that more than 
mention of the fact scarcely seems necessary. In 
our judgment the justification for the holdings is 
best expressed by Lord Sumner (Bank Line Case, 
at page 454), in saying: 

^Rights ought not to be left in suspense or 
to hang on the chances of subsequent events. 
The contract binds or it does not bind, and the 
law ought to be that the parties can gather their 
fate then and there.’ 

But since parties almost never agree about it, 
courts must ascertain fate for them, by (says 
Lord Loreburn, in Tamplin Case at page 404) in¬ 
ferring, ‘from the nature of the contract and the 
surrounding circumstances, that a condition not 
expressed was a foundation on which the parties 
contracted.’ It follows naturally that, when the 
foundation is removed the superincumbent con- 
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tract falls and dies; it is killed by that malignant 
disease—a change of circumstances. It may also 
be accepted on authority that frustration of ad¬ 
venture and termination of contract may be the 
instant result of an act which may be properly 
described as ‘restraint of princes,’ etc. Bank 
Line Case at page 442. 

Applying these rules to the facts before us, it 
being true that Government on February 10, 1917, 
made it impossible for either Sutherland, Earn 
Line, or any other private individual to use the 
Claveresk, and did this under circumstances clearly 
showing to any sensible man that such indefinite 
taking would almost certainly outlast the life of 
the charter, it further appearing that the boat 
was so retained far beyond the charter period, 
and indeed (by admission at bar) still is kept by 
government (cf. Bank Line Case, at page 454), it 
follows as a conclusion of law that the charter 
party was terminated by frustration on February 
10, 1917. 

Although this result has been worked out in 
the highest British court with an enormous ex¬ 
penditure of writing, an examination of the case 
law relied on shows that the doctrine of frustra¬ 
tion as applied to time charters is regarded as 
a logical outcome of the Union Marine Insurance 
Case, supra, and Geipel v. Smith, L. R. 7 Q. B. 
404, which are likewise the precedents forming 
the foundations of The Styria, supra, and kindred 
decisions. 

Indeed, we cannot think the doctrine new ex¬ 
cept in phraseology and application; for it is ele¬ 
mentary that among the ways in which any con¬ 
tract ends and is dissolved is the cessation of 
existence of some thing, condition, or state of 
things, upon the continued existence of which the 
contract was known to depend, provided such ces¬ 
sation of existence arises without fault in either 
contracting party. Jenks, Dig. English Civil Law, 
bk. 2, part 1, Sec. 297, citing cases. 
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In the present instance, what ceased to exist 
was Sutherland’s control of the Claveresk; that 
swept away the foundation of contract, as thor¬ 
oughly as might a fire or shipwreck. All argu¬ 
ments leading to an opposite result, all sugges¬ 
tions that such charter as this survived Febru¬ 
ary 10, 1917, make of the superior force that re¬ 
moved every reasonable chance of doing what 
both parties expected to do when they agreed 
together, no more than an option to cancel, to be 
exercised after a nice calculation of possible loss 
or gain, by owner or charterer as the case may 
be. Indeed, there seems nothing left to cancel but 
a chance of loss; for never is it admitted that 
any portion of the charter survived seizure ex¬ 
cept the chance of gain. No suggestion of shar¬ 
ing loss is admitted.” 

Mr. Williston in his Book on Contracts in discus¬ 
sing impossibility of performance Sec. 1963 says: 

“The fact that by supervening circumstances 
performance of a promise is made more difficult 
and expensive, or the counter-performance of 
less value than the parties anticipated when the 
contract was made, will ordinarily not excuse the 
promisor. 

“Though this principle is frequently stated as 
one of universal application, the correctness of 
this may be questioned. Generally, no doubt, 
parties to a contract, though they may not as¬ 
sume all risk of impossibility, do assume the 
chance that performance may become more diffi¬ 
cult and expensive than it was at the time when 
the contract was entered into, or appeared likely 
to become; but where a very great increase in 
expense is caused by a circumstance not only un¬ 
anticipated but inconsistent with facts which the 
parties obviously assumed as likely to continue, 
the basic reason for excusing the promisor from 
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liability seems present. This is illustrated by 
cases where illness and especially where a well- 
founded fear of illness has been held an excuse. 
So a promise by a mortgagee to furnish money to 
carry on the business of the mortgagor in the 
hands of an assignee was held excused by the 
mortgagor’s bankruptcy which removed the as¬ 
sets of the business from the assignee. It can 
hardly be said that performance was impossible, 
but it would involve something very different 
from what the parties contemplated. In a num¬ 
ber of cases where performance of a covenant to 
mine a certain minimum quantity of clay or ore 
has been excused because of non-existence of the 
agreed quantity, it seems probable that ‘non- 
existence’ really means in most cases, not ob¬ 
tainable except by means and with an expense 
impracticable in a business sense and not contem¬ 
plated by the parties. In the cases last referred 
to, it is true that the situation giving rise to the 
defence existed when the contract was made, but 
it does not seem that this affected or should af¬ 
fect the decisions. If the contractors were held 
excused from the literal performance of their 
promises because so little of the agreed substance 
existed on the land in question as to make per¬ 
formance of the promise impracticable from a 
conomercial standpoint, though not strictly im¬ 
possible, surely the same consequence should fol¬ 
low when supervening events produce the same 
situation. A promisor might better be supposed 
to assume the risk of the situation existing at the 
time when he contracts than of that subsequently 
arising from fortuitous circumstances. 

“The true distinction is not between difficulty 
and impossibility. As has been seen a man may 
contract to do what is impossible, as well as what 
is difficult. The important question is whether 
an unanticipated circumstance, the risk of which 
should not fairly be thrown upon the promisor, 
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has made performance of the promise vitally dif¬ 
ferent from what was reasonably to be expected/* 

The last sentence just quoted would seem to be 
authority sustaining the position we are now taking. 

Brantly on Contracts 2nd Edition (Sec. 150) states 
the law to be: ‘‘When the parties contract upon the 
tacit assumption that a certain event will happen or 
that certain circumstances will exist at the time when 
the performance will be due, a condition will be im¬ 
plied since the agreement is founded upon that as¬ 
sumption.** So, in this case at bar we contend that 
the implied condition of this contract was, that the 
so-called legal rates of fare would not be increased, 
and it was on this basis that the parties contracted. 

The question might well be asked if the contention 
under this branch of the argument is sound,—what 
is the Washington Company entitled to? It cannot, 
of course, be argued that because the contract became 
inoperative that that releases the Annapolis Com¬ 
pany from the obligation to pay for the use of the 
Washington Company *s facilities. The answer is that 
the Annapolis Company would be bound to pay the 
fair value of the use of the facilities belonging to the 
Washington Company that it has enjoyed. In this 
connection proof of the fact of what the Washing¬ 
ton Company billed the Annapolis Company and re¬ 
ceived from the Annapolis Company until the begin¬ 
ning of 1923, might well be some evidence as to the 
value which should be put upon the use of the facili¬ 
ties enjoyed. 

There are several other questions which suggest 
themselves, and which we will proceed to state very 
briefly. 
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It is to be noted that the Washington Company, 
for years billed the Annapolis Company on the basis 
of 4^^, and these bills were paid regularly and in 
due course until the beginning of 1923. The Wash¬ 
ington Company then evolved its new theory of con¬ 
struction of contract and reformed the figures for the 
preceding years as far back as 1917 and the learned 
Court below adopted these figures. The question oc¬ 
curs: Why should not the reformation of the figures, 
if these new figures are correct, be applied to the years 
preceding 1917, and if this suggestion were adopted, 
even on the Washington Company’s own theory, the 
amount of recovery as fixed by the judgment would 
be less. 

If we are wrong in our contention, hereinbefore 
several times stated, that the award of the arbitra¬ 
tors upheld our construction, we maintain that if the 
award does not support us in this contention, then it 
is perfectly clear that the award did not pass on the 
main question in this case, namely; what effect did 
the increase in the legal rates by the District authori¬ 
ties have on the contract? It is clear from the record 
that the first change in rates was in the latter part 
of 1918, which was one of the years submitted to the 
arbitration for award, and yet there is not one word 
in the award which deals with this feature. If we 
are correct in this, we submit no suit can properly be 
based upon the award. Nevertheless, this action is on 
the findings of the arbitrators. 

Again, it is to be noted that by agreement of the 
parties the arbitrators were relieved, in the first in¬ 
stance at least, of finding figures, because it was be¬ 
lieved that if the arbitrators stated the principles 
there would be no difficulty in the parties arriving at 
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the proper figures. After the award of the arbitra¬ 
tors was made, the Annapolis Company made every 
elfort to have the arbitrators clarify and amplify 
their findings so that the resultant figures could be 
ascertained, but the Washington Company declined 
to go further. This situation presents this question: 
Assuming that the award ascertained the principles, 
but did not determine the figures, can a suit be insti¬ 
tuted at law on such an award? 

INTEREST IN NO EVENT SHOULD BE AL¬ 
LOWED BEFORE THE ENTRY OF JUDGMENT. 

Defendant's Assignments of Error 3 and 4 go to 
the allowance of interest by the Court from Febru¬ 
ary 1, 1925. 

Section 1184 of the Code of the District of Colum¬ 
bia provides: 

** Judgments for Liquidated Debt, In an action 
in the Supreme Court of the District to recover 
a liquidated debt on which interest is payable by 
contract or by law or usage, the judgment for 
the plaintiff shall include interest on the princi¬ 
pal debt from the time when it was due and pay¬ 
able, at the rate fixed by the contract, if any, un¬ 
til paid.’^ 

An examination of the authorities convinces us 
that this is not a suit on a liquidated debt. 

It is unnecessary to again review the facts in this 
case. The Court will remember that the controversy 
between the parties arises over the construction of 
a contract made in the year 1907. From the begin¬ 
ning and up to and including December, 1922, the ac¬ 
counting between the parties was made on a basis 
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evidently agreeable to both, and no claim was made 
by the Washington Company for a different or greater 
rate of compensation than that used as a basis of 
settlement for fifteen years prior to December, 1922. 
The commonest example of a liquidated demand is 
an action of debt where there is an express contract 
to pay the sum certain at a fixed time. It cannot be 
said that the contract which is the basis of the pres¬ 
ent suit was an express agreement to pay a sum cer¬ 
tain at a fixed time merely because the Court may 
adopt one of several constructions to which it might 
be susceptible. It must be remembered that the 
Washington Company itself, in its Declaration, based 
its demand on two separate constructions of the 
contract, each of which led to widely different results 
in the amount alleged to be due thereunder. More¬ 
over, the defendant has contended for a third con¬ 
struction of this contract which was adopted by the 
parties for many years as a basis for settlement. 
This construction results in still a third computation 
of the amount due the plaintiff. Applying these cir¬ 
cumstances to the authorities hereinafter cited, it is 
clear that the debt sued on is not a liquidated one. 

A demand is not liquidated even if it appears that 
something is due, unless it appears how much is due; 
and when it is admitted that one of two specific sums 
is due but there is a general dispute as to which is 
the proper amount, the demand is regarded as ‘‘unliq¬ 
uidated.’^ 

Lestienne v. Ernst, 39 N. Y. Supp. 199, 200, 
5 App. Div. 373 (citing Nassoiy v. Tomlin¬ 
son, 148 N. Y. 326, 331, 42 N. E. 715); 

Ives. V. Jefferson County Sup’rs., 18 Wis. 166, 
168; 
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Clark V. Dutton, 69 Dl. 521, 523; 

Greenlee v. Mosnat, 90 N. W. 338, 339, 116 Iowa, 
535 (citing Nassoiy v. Tomlinson, 148 N. Y. 
326, 42 N. E. 715). 

A claim is ‘‘liquidated’^ only when the amount of 
it has been determined or the data settled upon by 
which the amount can be calculated. 

Charnley v. Sibley, 73 Fed. 980, 982, 20 C. C. A. 
157 • 

C. M. & St. P. R. Co. V. Clark, 92 Fed. 968, 985, 

35 C. C. A. 120. 

A claim is not liquidated when the balance due is 
fairly disputed. 

Not only has the amount claimed to be due by the 
Washington Company been fairly disputed by the de¬ 
fendant since December, 1922, but for a long time 
prior to that date the plaintiff itself never made claim 
for an additional amount based on its present con¬ 
struction of the contract. 

Conceding for the sake of argument, however, that 
the amount in dispute is a liquidated debt, neverthe¬ 
less under the section of the Code hereinabove quoted, 
the judgment should not include interest on the prin¬ 
cipal debt. According to Section 1184 a judgment 
may include interest when entered in a suit where 
interest is payable “by contract or by law or usage.” 
In this case the contract made no provision for in¬ 
terest. It contemplated the settlement of the accounts 
from month to month and no penalty was imposed 
for failure on the part of the defendant to pay the 
plaintiff promptly, except in case of default the plain¬ 
tiff could terminate the service afforded defendant. 
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Also, it is not contended there exists any usage in 
cases or contracts of this character for the payment 
of interest. 

There remains only the question of whether interest 
is payable ‘‘by law.^’ Except for the foregoing, there 
is no statutory law on this subject and recourse to 
the decision of the courts must be had. We have 
carefully examined all the authorities bearing on this 
important subject and have failed to find any case 
^vith facts anything like those presented in this con¬ 
troversy. We believe we are safe in saying ours is 
an unique case. 

Approaching the general subject of interest in cases 
where the contracts themselves make no provision 
therefor, some expressions of the courts on the broad 
question will be helpful. 

In the case of Rensselaer Glass Factory v. Janet 
Reid, Administratrix, 5 Cowens Reports (N. Y.) 587, 
the learned chancellor said: 

“If the demand itself be unliquidated it cannot 
carry interest, and on the other hand, if it be 
liquidated it may. Have we any settled law on 
this head of inquiry! I have looked into the cases 
cited and I find them deplorably inconsistent. But 
it seems to me that the courts of Pennsylvania 
have seized on the true principle. They appear to 
put the allowance of interest on the fault of the 
party who is to pay the money. ’ ’ 

Again in the course of the opinion it was said: 

“As often as the question of interest has been 
before a court, the judges seem to have consid¬ 
ered it as depending on general equitable prin¬ 
ciples ; and in most instances to have decided each 
case in reference to its particular circumstances 
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without attempting to give any rule which might 
be generally applicable. 

In the case of Pease v. Barber, (3 Caines Rep. 
266) which was an action for money had and re¬ 
ceived, Chief Justice Kent says: ‘There may be 
cases in which a defendant ought to refund the 
principal money only and there may be other 
cases in which he ought, ex equo et hona, to re¬ 
fund the principal, with interest. Each case will 
depend on the justice and equity arising out of its 
particular circumstances. ’ 

So far have questions of interest been consid¬ 
ered matters of equity, and not of strict law, that 
as in the anonymous case in Johnson (1 John. R. 
315) they have been left for the jury to decide. 
In this case the Court says: ‘Jurors have, in many 
cases, a discretion to allow interest by way of 
damages, according to the circumstances of the 
case.’ ” 

The foregoing is quoted to show that in instances 
where the allowance of interest is not definitely pro¬ 
vided by contract, the courts have considered the al¬ 
lowance a matter of equity and justice and fair deal¬ 
ing. Bearing in mind that the plaintiff billed the de¬ 
fendant for a period of fifteen years on a basis which 
at the time appeared to be entirely satisfactory to it, 
and the defendant paid the amounts so alleged to be 
due, it is clear that the failure to pay on plaintiff’s 
present construction of the contract was through no 
fault of the defendant. Determining this case on its 
peculiar facts and considering the equities that exist 
in favor of the defendant, we assert that the defendant 
should not be further penalized by compelling it to 
pay interest. 

The authorities hold that where the amount of a de¬ 
mand is disputed on reasonable grounds, interest will 
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not be allowed on the demand prior to liquidation by 
verdict or otherwise. Some cases hold that a party 
will not be charged with interest where it appears that 
he has stood ready to make payment when it is as¬ 
certained how much is due and to whom payment 
should be made. 

In this connection Corpus Juris (33 C. J. 212) has 
this to say: 

Where Right to Recover or Amount of Debt 
Disputed, It has been held that, where the 
amount of the demand is disputed on reasonable 
grounds and in good faith or the right to recover 
is in good faith denied, interest will not be allowed 
on the demand prior to its liquidation by verdict 
or otherwise; but the contrary conclusion also has 
been reached. 

** Agreements respecting Liquidation, Where 
the amount of a demand is definitely agreed upon 
by the parties, interest will be allowed on such 
amount from the date of such liquidation; but 
where the parties agree to submit the amount of 
the demand to the decision of others, or to be 
determined by the Court, interest will not be al¬ 
lowed prior to the date of such decision .' ^ 

In the recent case of Nolte v, Hudson Navigation 
Company, 8 Fed. (2nd) 859, the Circuit Court of Ap¬ 
peals for the Second Circuit had the following to say 
on the subject of the allowance of interest: 

‘‘The established doctrine of the Federal courts 
as to interest is that the right to it is not depend¬ 
ent upon statute in those cases where, in accord¬ 
ance with the principles of equity and justice in 
the enforcement of an obligation, interest should 
be allowed. In Young v. Godbe, 15 Wall. 562 (21 
L. ed. 250) the rule was laid down that, ‘if there 
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is no statute on the subject, interest will be al¬ 
lowed by way of damages for unreasonably with¬ 
holding payment of an overdue account.’ ” 

There being no evidence that the defendant in this 
case unreasonably withheld payment under the fore¬ 
going rule, no interest should be assessed. The facts 
of courts are that no claim was made for the payment 
of the money now in dispute until a very recent time. 

In the case of Billings v. U. S., 232 U. S. 261, 58 L. 
ed. 596, Chief Justice White said that in the courts of 
the United States as distinguished from those of the 
States, the rule is ‘‘interest in all cases where equit¬ 
ably due unless forbidden by statute.” The converse 
of the learned Chief Justice’s language would be that 
unless expressly provided for by statute, interest is 
allowable only when equitably due. As we have re¬ 
peatedly stated, there are no equitable grounds on 
which the Court could allow interest to the plaintiff 
herein. 

In the case of Illinois Surety Company v. U. S., 215 
Fed. 334, the Circuit Court of Appeals for the Fourth 
Circuit held that where amounts due respective sub¬ 
contractors had not been ascertained and determined 
until the trial of an action on a Federal contractor’s 
bond, interest was properly allowed only from the 
date of the order awarding judgment. 

In the case of South Carolina v. Port Royal Rail¬ 
way Company^ 89 Fed. 565, the Court held that in 
South Carolina where interest is allowed on open ac¬ 
counts only by positive stipulation or by agreement 
established by a course of dealing, it is not recover¬ 
able on a running account in favor of one railroad 
against the receiver of another which had never been 
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stated and on which payments were made from time to 
time. 

In Selleck v. French, 1 Conn. 32, 6 Am. Dec. 185, 
Chief Justice Swift gave as one of the principles guid¬ 
ing the courts on the allowance of interest: 

‘‘Where one has received money for the use of 
another, and it was his duty to pay it over, inter¬ 
est is recoverable for the time of the delay; but if 
the holder of money for another is guilty of no 
neglect or delay, he will not be chargeable with 
interest.’^ 

There being no delay caused by the defendant in the 
case at bar, no interest is recoverable against defen¬ 
dant. If delay has occurred, plaintiff has been the 
guilty party. Because this is not a liquidated claim, 
and because there are no equitable grounds which 
warrant it, interest should not be allowed except on 
and from the date of judgment. 

CONCLUSION. 

We desire the Court to have in mind the non-ap¬ 
plicability to through traffic for the purposes of the 
accounting under the contract of the local legal rates, 
now that the local legal rates have gone up. This is 
put beyond doubt by the fact that when the legal rate 
for ticket passengers was 4-1/6^ and no more, this 
Company, which was to furnish millions of passengers 
per year, contracted to pay 4^^. Indeed, unless a 
certain volume was reached, three-fourths of a cent 
in addition to the 4j4^^ was charged to the Annapolis 
Company. This establishes beyond question that the 
companies did not have in mind the legal rate of fare 
at the time the contracts were entered into. These 
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traffic agreements of 1907 and 1909 were arrangements 
between carriers, whereby one was to furnish all the 
employees necessary, together with the rolling stock 
and certain maintenance charges, and the other was to 
furnish the rails over which the cars were to be oper¬ 
ated and the power to propel them. That agreement 
was a usual one between carriers, and was based on 
the volume of transportation carried. The volume was 
used as a yard stick to measure what one company 
owed the other. The Washington Company's position 
in a word is this: It asks that the Annapolis Company 
pay 6-2/3^ per passenger (under the present rate of 
fare) for all paper transportation and three-fourths of 
a cent in addition thereto unless a certain volume of 
business is reached. This rate exceeds the fare paid 
by a single passenger desiring to travel on the cars 
of the Washington Company. The defendant contends 
that the contract fixes the rate definitely at sub¬ 
ject to certain changes on account of volume receipts. 
The parties foresaw that there might be a change in 
the rate of fare within the District of Columbia and 
made provision for such change in the event there 
was a reduction in fare. This provision contemplated 
a percentage reduction in the amount charged by the 
Washington Company in the event the fare was re¬ 
duced. If the legal rate of fare within the District ap¬ 
plied there was no reason for any provision in the 
event of a reduction in fares. If the contract con¬ 
templated the payment by the Annapolis Company to 
the Washington Company of the local legal rate per 
passenger (subject to agreed reductions when speci¬ 
fied volumes were reached), then the rate at all times 
would be automatically fixed and/or changed. All that 
was necessary was a provision that the Annapolis 
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Company would pay for the service at the legal rate 
of fare—and without other provision the basis of com¬ 
pensation for the service would go up or down as the 
legal rate was increased or decreased. Obviously 
men familiar with service contracts between carriers 
framed this document and wrote therein exactly what 
was intended when they specifically provided the basis 
for compensation and the basis upon which it would 
be increased or reduced. No other basis is now per¬ 
missible. 

The contract is entirely silent on what should be 
done if a voluntary or compulsory increase in fare oc¬ 
curred in the District of Columbia. The parties com¬ 
petent to contract did agree in writing as to the basis on 
which the accounting should be had. There was a pro¬ 
vision as to what the Washington Company would be 
entitled to take from passengers (the travelers) on the 
Annapolis cars, but this in no way fixes the rate of fare 
or establishes a basis of accounting for paper transpor¬ 
tation. When the tickets were collected by the Wash¬ 
ington Company they became the plaintiff’s property, 
but the defendant had the money which had been paid 
for those tickets. The whole question is, what should 
the defendant pay plaintiff on account of those tickets! 
If the contract does not provide for it, nothing pro¬ 
vides for it. It is a part of a through rate and the 
contract must be examined to determine the appor¬ 
tionment of that rate for the accounting between the 
carriers. The parties agree to readjust the basis in 
the event of a reduction in fare. It seems ridiculous 
to expect that competent individuals, such as the men 
must have been who drew this instrument, included a 
provision in it outlining what should be done in the 
event of a decrease in fare and made no provision for 
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any increase in fares unless they expected that the 
rates established in the contract should remain the 
same in the event of an increase. Yet the plaintiff 
attempts to substitute the local legal rate of fare in 
the District for the definite division of a through rate 
established by the contract itself, only, however, after 
the legal rates have been increased. It should not be 
forgotten that when the legal rates were lower than 
4:%(f the plaintiff did not give the Annapolis Company 
the benefit thereof. 

We submit that (1) the language of the contract, 
(2) the contemporary construction which both parties 
put upon its terms for fifteen years, and (3) the prin¬ 
ciples settled by arbitration, all support the conten¬ 
tion that the Annapolis Company is accountable to 
the Washington Company for each passenger trans¬ 
ported on the Annapolis Company cars within the 
District of Columbia who paid for transportation by 
ticket or identification check, at 4}^^ each, subject to 
certain additions and reductions on account of volume 
receipts. 

Finally—while the foregoing is submitted with the 
utmost confidence—should the Court hold that our 
construction of the contract is not sound, and our in¬ 
terpretation of the Arbitrators award not correct, then 
we submit that the contract is unenforceable; the 
award settles nothing here involved; the plaintiff^s 
compensation for services to defendant must rest upon 
a quantum meruit, rather than upon an expressly 
agreed basis, and the judgment appealed cannot stand. 
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The judgment should be reversed and the case re¬ 
manded to the lower Court for further proceedings. 

Respectfully submitted, 

Frank J. Hogan, 

George Weems Williams, 
Nelson T. Hartson, 
Attorneys for Appellant, 
Washington, Baltimore & Annapolis 
Electric Railroad Company 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1928. 


No. 4701. 


WASHINGTON, BALTIMORE AND ANNAPOLIS 
ELECTRIC RAILROAD COMPANY, A 
» CORPORATION, APPELLANT. 


vs. 


WASHINGTON RAILWAY AND ELECTRIC 
COMPANY, A CORPORATION, 
APPELLEE. 


BRIEF FOR APPEEEEE. 


PRELIMINARY. 


In this brief, for convenience, the Washington, Balti¬ 
more and Annapolis Electric Railroad Company will be 
referred to as the “Annapolis Company,” and the Wash¬ 
ington Railway and Electric Company as the “Washing¬ 
ton Company.” 

1269-E—1 
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STATEMENT OF THE CASE. 

This is an appeal by the Annapolis Company from 
a judgment of the Supreme Court of the District of 
Columbia given in favor of the Washington Company 
for the sum of S143,175.71 with interest thereon at six 
per centum per annum from the first day of February, 
1925, and costs. The Washington Company also appealed 
from this judgment by its appeal No. 4700 on the same 
record. 

The Washington Company and the Annapolis Com¬ 
pany entered into certain agreements, dated April 15, 
1907 (Record, p. 35) and February 5, 1909 (Record, 
p. 49) whereby and whereunder the Washington Com¬ 
pany permitted the Annapolis Company to use its 
tracks from the District Line into the City of Washing¬ 
ton, upon certain considerations, rules and restrictions, 
all fully set out in said agreements. A dispute arose 
between the two companies in 1917 over the inter¬ 
pretation of the said agreements, and the same was 
submitted to a Board of Arbitration, as provided 
by the agreement of April 15, 1907, Sec. 15 (Record, 
p. 44) whereby each company was permitted to select 
or name one member of the Board and the two members 
so selected or named w^ere to choose the third, with the 
distinct understanding that ^Hhe decision of the majority 
of the Board so chosen shall be final and binding upon 
the parties hereto 

The differences in dispute were submitted to the 
Board of Arbitration under a subsequent agreement 
dated July 7, 1919, (Record, p. 56), wherein the ques¬ 
tions to be decided were set forth, and also wherein it 
was again stipulated, Sec. 1: 

“That the decision of a majority of the Board 
as chosen, upon the matters of difference and 
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dispute hereinafter set forth, shall he final and 
binding upon the parties hereto, their respective 
successors and assigns ” 

The arbitrators selected by the parties aforesaid 
were Joseph C. France, Esq., of the Baltimore Bar 
and W. Gwynn Gardiner, Esq., of the local bar, who 
then chose Hon. Orion M. Barber, a Judge of the Court 
of Custom Appeals, thus completing the Board. Said 
Board took evidence and heard arguments during the 
month of January, 1923, and on the 19th day of April, 
1924, said Board of Arbitration after having fully 
heard the parties, their witnesses and counsel, rendered 
their written award. (Record, p. 100.) 

The findings of the arbitrators were published by 
them without ascertaining definite sums accruing under 
their award, pursuant to consent and stipulation of 
the parties thus expressed by the arbitrators in their 
award. (Record, p. 101.) 

. . . “It is agreed if we will ascertain and 

state the applicable rules for such settlements as 
the same may be deduced from a proper inter¬ 
pretation of the contract, that the parties through 
their accounting officers can ascertain the definite 
amounts without our assistance. 

The Annapolis Company, however, declined to comply 
with said award, with the consequence that the Wash¬ 
ington Company was compelled to institute suit for 
the various balances accruing to it under the terms of 
the contract and under the terms of the award. 

The case, by stipulation of counsel, was submitted 
first to Ml. Justice Hoehling without a jury. After 
holding it for sometime, he ordered a new trial, and it 
was again by like stipulation submitted to Mr. Chief 
Justice McCoy. 

The findings of Mr. Chief Justice McCoy were 
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upon the second count of the Declaration herein, and 
the Plea of the defendant thereto, and upon the same 
evidence adduced before Mr. Justice Hoehling, and 
the record before the Board of Arbitration, with some 
supplementary stipulations, with the result above men¬ 
tioned, with both parties appealing on the same record. 

The findings of the learned court below, therefore, 
in effect were to sustain the award of the Board of 
Arbitration, which the Annapolis Company admitted 
was final and binding upon both parties thereto, and 
which constitutes a true award as to the construction 
to be placed on said contract, not only for the years 
1917 and 1918, but for all years subsequent thereto, 
as it was agreed that said Board of Arbitration was to 
state the applicable rules for such settlements under 
the contract in question as the same may be deduced 
from a proper interpretation of the contract. 

The Washington- Company accepted the award, 
though in many important respects it was adverse 
to the contentions of the Washington Company, and 
it offered and was and is willing to abide by and perform 
the same and to apply the rules, as therein determined 
to the transactions and accounts arising and existing 
between the said Washington Company and Annapolis 
Company as aforesaid. Notwithstanding the said ad¬ 
mission of the Annapolis Company that the award 
was final and binding upon it, and that it thereby 
became and was the duty of the Annapolis Company 
to so apply and comply with the said award, the said 
Annapolis Company sought indirectly to overcome the 
effect of the award and impeach the same. 

Therefore, the findings of the Court below were 
to sustain the award which stated the applicable rules 
for such settlements under the contract as the same 
may be deduced from a proper interpretation thereof, 
and to apply the proper formula to the figures herein- 
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after mentioned and admitted and agreed upon by 
both parties to this appeal. 

There was no dispute before the arbitrators or the 
Court, nor is there any now, between the parties either 
as to: 

(a) The number of cash fare passengers carried; 

(b) The gross amount of such cash fares at the rates 
prescribed by law; 

(c) The aggregate number of tickets, tokens, transfers 
or identification checks collected on said cars from 
other than cash-fare passengers; 

(d) The aggregate value of such non-cash fares at 
the rate of cents for each year; 

(e) The aggregate number of all tickets, tokens, 
transfers, and all cash fares collected on said cars during 
each of said years respectively; 

(f) The aggregate value of such non-cash fares at 
the rate of 434 cents each, for each of said years; 

(g and h) The gross amount for each of said years 
arrived at by adding the gross amount of the cash fares 
to the aggregate value of tickets or transfers under 
either the 4J4 or the 4 1/6 cent formulae. (See Findings 
to ^‘h^’ in Par. 3, Record, pp. 124-127). Nor is 
there any dispute now as to what formula shall be 
applied to these figures. (See Finding 12, Record, 
p. 131.) 

It is plain that by applying the proper formula to 
the figures thus agreed, they correspond in detail 
and in the aggregate, so far as principal sums are con¬ 
cerned, with the sums claimed in the bill of particulars 
filed with the plaintiff’s declaration (Record, p. 10), 
to wit, the aggregate sum of $134,981.38. 

The Court added to the principal so found, interest 
from April 19, 1924, the date of the award, to January 
31, 1925, and entered judgment for the said principal 
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and interest in the sum of $143,175.71, with interest 
from Februar>^ 1, 1925, until paid. 

The Washington Company claimed the judgment 
should have been for the sum of $167,566.84—made 
up of $134,981.38 principal and $32,585.46 interest 
to May 31, 1925, as claimed in the Declaration, and 
therefore appealed from the judgment by its Appeal 
No. 4700 on the same record of this case. 
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TREATMENT OF ASSIGNMENTS OF ERROR. 


The Annapolis Company discuss its several Assign¬ 
ments of Error together under certain general headings, 
without reference to particular assignments. It will 
be difficult for the Washington Company to treat said 
Assignments of Error differently. It should be pointed 
out at the outset, however, that the Annapolis Company 
has made numerous errors in its statement of the facts, 
doubtless through inadvertence as will appear from 
an examination of the Record and as pointed out herein; 
furthermore, that every fact and contention now made 
by the Annapolis Company was clearly adduced before 
and considered and determined by the Board of Arbi¬ 
tration as evidenced by its published written award. 
(Record, p. 100.) 

We further expect to develop and point out to the 
Court pertinent parts of the Record which negative 
every assertion now made by the Annapolis Company, 
as well as point out pertinent admissions made by the 
Annapolis Company in the Record and in its Brief, 
which likewise negative every assertion now made by it. 
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POINTS AND AUTHORITIES OF APPELLEE. 


The Washington Company contends and the record 
in this case shows: 

/ 1. That the submission to arbitrate, although 

• written and asking for certain definite findings, 
was in fact, from the intention of the parties 
and the evidence produced, a general submission 
upon the proper construction of the contract 
and that the award as published by the arbi¬ 
trators is final and binding upon both parties. 

2. That the award of the arbitrators was not 
only sufficiently clear in its terms as to the 
amount of money due either party for the years 
1917 and 1918, but the principles therein stated 
applied to all subsequent years, and that the 
effect of the increase in fares was directly before 
the arbitrators. 

3. That the award of the arbitrators, being 
final and binding upon both parties, and broad 
and clear enough to apply to all subsequent 
years, is not reviewable in this case. 

4. That the Court below, having assumed juris- 
dication over the enforcement of the award 
and applied the principles as stated in the award 
to the succeeding years, the findings of the 
Court are final except as to the matter of interest 
which is purely a question of law for this Court 
to pass upon. 



SUBMISSION TO ARBITRATE WAS A GENERAi. 
SUBMISSION TO CONSTRUE THE CON¬ 
TRACTS IN QUESTION. 


By reason thereof and from a careful reading; of the 
record, it will appear that every difference and propo¬ 
sition that the Annapolis Company now advances was 
properly before the arbitrators for consideration and 
by them finally determined. 

The chief complaint of the Annapolis Company, 
that the award covered only the years 1917 and 1918 
and could not be applied to subsequent years on account 
of the increase in fares, is entirely without foundation. 
The arbitrators were requested to find and state the 
principles for determining; the amount due either part}^ 
and were further requested to find and state the effect 
of the increase in fare in 1919 by reason of the two- 
cent transfer charj^e, and to find and state who was 
entitled to this increase, and the arbitrators in their 
award stated: 

“The Washington Company by virtue of 
such orders is entitled to charge and receive two 
cents for transfers in cases mentioned in “e,” 
“f,” and “g’’ and is not required to pay or account 
to the Annapolis Company for the moneys re¬ 
ceived therefor.” 

The arbitrators had the entire contract before them 
and the evidence adduced; they heard the argument 
of counsel, each side was unlimited in presenting its 
views and constructions relied upon, and there has been 
no additional difference advanced, or arisen by reason 
of the contract since the award. 


The record of evidence and argument clearly disclose 
the fact that the submission was general in nature. 

(a) What Is a General Submission? 

5 Corpus Juris, 127. 

Technical terms not essential to general sub¬ 
mission, and in cases of doubt, presumption in 
favor of intention as to all matters. 

Even if not so broad as to be general, the 
award may properly settle every question which 
necessarily arises from the particular matters 
submitted. 

(b) Submission to be Liberally Construed. 

The courts will seek to put as liberal, large 
and comprehensive a construction upon the 
submission as the apparent intent of the parties 
will admit. 

Morse on Arb. & Award, 1st Ed. 59. 

Orcutt vs. Butler, 42 Me. 83, 85. 

Noble vs. Peters, 13 Serg. & Rawle 319. 

Hopson vs. Doolittle, 13 Conn. 136. 

Shackey vs. Glasford, 6 Dana 9. 

Estep vs. Larsh, 21 Ind. 190. 

In construing the extent of the subject matter 
of a submission, all documents recited or referred 
to in the submission and laid before the referees 
or arbitrators should be taken into consideration. 

Morse on Arbitration, 1st Ed. 61. 

Carno vs. Pyepscut 7 Mass. 399. 

(c) Conduct of Parties in Construing Matters Submitted. 

By appearing before the arbitrators and pre¬ 
senting their claims and litigating their demands, 
the subject matter of a submission is thereby 
rendered certain and to that the award must be 
referred. 


5 Corpus Juris 128. 

Edmonson vs. Wilson, 108 Ala. 118. 

Brewer vs. Bain, 60 Ala. 153. 

Price vs. White, 27 Mo. 275. 

York, etc., Ry. vs. Myers, 18 How. 246, 15 
L. Ed. 380. 

Bukman vs. Lampman, 1 Kans., 329. 

Dutton vs. Gillett, 5 Conn. 

The right and not the particular pleading presented 
is submitted. 

Cook vs. Carpenter, 34 Vt. 121, 80 Am. Dec. 

670. 

5 Corpus Juris, 134 Sec. 321, 135 Sec. 323. 

Where the submission is by no means so 
definite or certain as it should be, yet if the 
deficiency can be easily and surely supplied the 
courts will seek to uphold it, . . . 

PYom the following case it would seem also 
that we might devise a rule substantially as 
follows: That where a submission is so worded 
as to leave its intent ambiguous and to create a 
doubt whether a certain matter or class of 
matters were included in it, the conduct of the 
parties at the hearing before the arbitrators 
may be looked to for elucidation. If such 
matter or matters have been presented by one 
without objection by the other, if evidence has 
been offered upon them and they have been 
considered in argument, it will be assumed that 
they fall within the scope of the submission. 

Cheshire Bank vs. Robinson, 2 N. H., 126. 

Morse on Arb. 2nd Ed. 61, 62. 

In Cheshire Bank vs. Robinson^ just cited, it was 
stated in speaking of an award: 

‘Tts sufficiency depends upon the single ques¬ 
tion whether under the submission of ‘all demands’ 
the referee could consider and award not only 
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on damages already accrued upon the bond, 
but also on such damages as would probably 
accrue. . . . 

“We consider it as well settled also that when 
a declaration or submission is general, any 
subject matter within the scope of them may 
or may not be embraced in the trial and judgment 
and whether they were or were not so embraced 
in fact may be averred and proved by parol 
. . . Here as the submission was general 
it was proper to aver what was actually con¬ 
sidered by the referee and as the whole bond 
might well enough come within the scope of the 
submission the referee did not err in awarding 
upon the whole of it. 

“Under this ambiguity the parties could best 
judge of their own intentions. By their advice 
or guided by the circumstances of the case 
which indicated a desire that everything existing 
between the parties should be finally adjusted, 
the referees proceeded to adjust all damages 
which had arisen and which could arise. The 
parties testified as to ally the award embraced 
ally judgment was entered upon as to ally and if 
the plaintiffs are not estopped as to ally they may 
recover twice. 

The construction placed by the parties on the sub¬ 
mission is conclusive of their intent. 

Morse on Arbitration, 2nd Ed. 171. 

Diedrich vs. Richey, 2 Hill 271. 

Caldwell on Arbitration 103. 

Jesse vs. Carter, 28 Ala. 475. 

Boston Water Power Co. vs. Gray, 6 Met. 331. 
Underhill vs. Van Cortland, 2 Johns Ch. 339. 

Statutes governing awards are but declaratory of the 
Common Law, that awards are to be encouraged. 

Brewer vs. Bain, GO Ala. 153, 159. 
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II. 

THE EFFECT AND DISPOSITION OF THE IN¬ 
CREASE OF FARES IN THE DISTRICT OF 
COLUMBIA WAS DIRECTLY BEFORE THE 
ARBITRATORS. 

• 

This is the only question upon which the Annapolis 
Company claims the right to litigation in the courts. 
It claimed in its plea below that the award could not 
be applied to all of 1918 or any subsequent year because 
the award did not provide for the disposition of the 
increase in fares. 

This being a question of fact we must look to the 
record which shows conclusively that the question of 
increase in fares and the disposition thereof was directly 
before the Arbitrators. This clearly appears from 
the parts of the record, hereinafter, quoted and particu¬ 
larly that part of the award disposing of the two-cent- 
transfer charge in 1919 and the increase of fare in 
December 1918. 

It is considered unnecessary to repeat here the parts 
of the Record just referred to, especially in view 
of the admissions of the Annapolis Company made in 
its brief as follows (pages 24 and 25): 

‘‘The portion of the arbitration award above 
quoted indicates the findings covered ‘any cal¬ 
endar year.^ The decision having been rendered 
in 1924 at a time when the raise in fare was 
known to the arbitrators, the language of the 
award ‘covering any calendar year’ must have 
been used to settle the method of compensation 
for all years, including those since the legal rate 
of fare has been increased.” (Pg. 24.) 

“Obviously men familiar with service con¬ 
tracts between carriers framed this document and 
wrote therein exactly what was intended when 
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they specifically provided the basis for com¬ 
pensation and the basis upon which it would be 
increased or reduced. No other basis is now 
permissible.” (Pg. 54.) 

We fully agjree with the Annapolis Company that 
the contract does provide for the increase or decrease in 
fares and that the arbitrators had the entire contract 
before them in the general submission, as well as the 
articles of submission where the arbitrators were re¬ 
quested to find specifically, 

“Under the proper construction of the pro¬ 
visions of said contracts relating to the com¬ 
pensation to be paid by the Annapolis Company 
to the Washington Company for the handling 
of passenger traffic in the District of Columbia, 
what amount, if any, was or is payable by the 
Annapolis Company to the Washington Com¬ 
pany for said traffic handled in the years 1917 
and 1918 and on what basis, and for what 
period should the same be calculated and 
awarded?” (Record, p. 57.) 

Also by the specific questions submitted to the said 
arbitrators to find whether the Washington Company 
is entitled to charge and receive 2c. for identification 
checks or transfers ordered by the Public Utilities 
Commission, and thereby increasing the rate of fare 
to be paid in the District of Columbia. (See Record, 
pp. 58-59.) And as appears from the published written 
award, wherein it recites, 

“It is agreed, if we will ascertain and state 
the applicable rules for such settlements as 
the same may be deduced from a proper inter¬ 
pretation of the contract, that the parties through 
their accounting officers can ascertain the definite 
amounts without our assistance.” (Record, p. 
101 .) 
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Furthermore, the 7th finding of the Court below 
reads: (Rec., p. 128.) 

“The Court finds that the plaintiff and de¬ 
fendant by their respective counsel, at the 
hearing agreed that the said Award of April, 
1924, constitutes an award as to the true con¬ 
struction to be placed on said contract of April 
5, 1907, as modified by contract of February 
5, 1909, not only for the years 1917 and 1918, but 
for all years subsequent thereto, in which any 
of the principles involved in said Award and 
determined thereby may be concerned.” 

These facts surely negative any assertion or claim 
now advanced by the Annapolis Company that the 
Award does not provide for increase in the fare since 
1917. 
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III. 

THE AWARD OF THE ARBITRATORS IS FINAL 
AND BINDING UPON BOTH PARTIES. 

(a) Point Settled in This Jurisdiction. 

This has always been the contention of the Washing¬ 
ton Company. It was urged in the court below and is 
urged here. The Annapolis Company, though at first 
denying it in its Plea (Record, p. 18), finally admitted 
below (7th Finding, Record, p. 128). 

The law is so well settled on this point that it does 
not require argument and we only quote briefly what 
this Court has previously held. In Campbell vs. Camp¬ 
bell, 44 App. D. C. 142, Mr. Justice Van Orsdel states, 
on page 153: 

^‘Plaintiff, though dissatisfied with the award, 
could not shift back to the pending suit. By 
the bonds of submission the parties created a 
tribunal of their own which supplanted the 
court in which the proceeding was pending, 
and it would be a travesty upon justice to permit 
a party to thus disregard his solemn agreement. 
It is the policy of the law, as expressed by both 
English and American courts, to uphold the 
peaceful, swift, and inexpensive method of ter¬ 
minating litigation by arbitration. ‘And such 
amicable actions, so far from being objects of 
censure, are always approved and encouraged, 
because they facilitate greatly the adminis¬ 
tration of justice between the parties.’ Lord 
vs. Veazie, 8 How. 251, 12 L. Ed. 1067. Or 
as was said in the case of Bird vs. Laycock, 
7 La. Ann. 171: ‘Such being the authority of 
amicable compounders, they are to be considered 
as in a peculiar degree, mediators of peace. 
When, therefore, parties embroiled in litigation 
become alarmed at the prospect of its expense, 
its delays, its many perplexing wearisome, and 
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irritating incidents, and seek among their friends 
judges of their own choice, and clothe them 
with the authority of amicable compounders, 
they are considered, to use the simple and 
expressive language of Domat, as saying to 
such arbitrators, that each party is willing to 
abate something of what they hope for in justice, 
and, for the love of peace, to forego a part of 
their interests; that they prefer the considera¬ 
tions of peace and quiet, to the rigor of justice, 
which might leave still occasions of strife and 
contention.” 

And on a motion for a rehearing, Mr. Justice Van 
Orsdel, states on page 154: 

“The second ground for the granting of the 
motion is for a modification of the judgment 
to the extent ‘that the cause be remanded, with 
directions to dismiss the supplemental and 
amended bills without prejudice to the right of 
appellee (plaintiff) to file within thirty days a 
new and independent suit to vacate the award, 
and upon the filing of such suit within such 
time and its due prosecution, that the cause 
under the original bill, answer, and issue joined 
be continued and all subsequent proceedings 
remain in statu quo until the final determination 
of the new suit.’ We held the award to be valid 
on its face. Hence, until set aside in a proper 
proceeding it has the force of a judgment, and 
therefore became res judicata as to all matters 
embraced in the submission, which in most 
sweeping language included all differences between 
the parties. So long as it stands, it is a bar to 
any proceeding looking to an accounting between 
the parties. It was a bar to the amended and 
supplemental bill and all proceedings under it. 
To now hold those proceedings in statu quOj 
awaiting the result of an action to vacate the 
award on the ground of fraud, would be to 
breathe life into a proceeding conducted in the 
face of a valid award rendered by a tribunal 

1269-E—2 
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whose ^decision on matters of fact and law is 
conclusive, and all matters in the award are 
thenceforth res judicata^ on the theory that 
the matter has been adjudged by a tribunal 
which the parties have agreed to make final, 
a tribunal of last resort for that controversy.’ 
2 R. C. L. 386.” 

The award being published and it having finally 
determined all questions of both law and fact it is as 
effective as a judgment of last resort and as to the 
effect of which we quote Mr. Justice Robb, in his 
opinion, in District of Columbia vs. Brewer, 32 App. D. C. 
page 391. 

^‘Questions, both of law and of fact, when 
finally determined by a judgment of a court 
of competent jurisdiction, are, while that judgment 
remains in force, res judicata as between the 
parties. The jurisdiction of the Supreme Court 
of the United States, if invoked at all, must be 
invoked in the manner prescribed by law, and 
until it is invoked a decision once reached by 
us, after the time has expired within which 
a rehearing may be allowed, is beyond our 
control. The great weight of authority is in 
harmony with this view. 34 L. R. A., 321- 
330; 26 Am. & Eng. Enc. Law, 2d Ed. p. 184.” 

(b) Award Held Final Even Where a Mistake Was 

Alleged. 

The United States Supreme Court has held that it can 
not revise arbitration mistakes, either of law or of fact, 
if such were established. 

In New York and Cumberland R. R. Co. vs. Myers, 
18 How. 246-253, 15 L. Ed. 380, the opinion by Mr. 
Justice Campbell states: 

“There would have been no argument to 
support the allegation that the contractor was 
a corporator to the extent of the stock which 



19 


should have been reserved. But, as we in¬ 
terpret the declaration, its averments have this 
scope and operation. 

It was the duty of the arbitrator to ascertain 
the truth of these charges. They were the pre¬ 
cise subject of the reference. The arbitrator 
has explained with clearness in his testimony 
his conclusion on the subject of this stock, that 
the contractor had no title to the shares; that 
is, that he had not been paid by the appropriation 
of so much reserved stock for his use. This 
conclusion of his is a final decision on the ques¬ 
tion, for this court can not revise his mistakes, 
either of law or of fact, if such had been es¬ 
tablished. Burchell vs. Marsh, 17 How., 344; 
Kleine vs. Catero, 2 Gall. 61.’^ 

In Allen-Bradley Co. vs. Anderson, etc.. Distilling 
Co., 16 Ky. L. 350, it was held: 

“Where an award covers the construction 
of a contract, questions subsequently arising 
between the same parties under the contract 
will be concluded by such construction.” 
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IV. 


FINDINGS OF THE COURT BELOW, EMBRACED 
WITHIN ASSIGNMENTS OF ERROR, NOT 
SUBJECT TO REVIEW. 

Under the following heading “V” we show that the 
Annapolis Company now attempts to raise points 
concluded by the Award of the Arbitrators and the 
Findings of the Court below. At this time it will be 
sufficient to say only that the contentions of the Ann¬ 
apolis Company embraced within its assignments of 
error are contained in the pleadings and were urged 
before the Court below and were also advanced and 
urged before the Board of Arbitration. 

The learned Court below found against such con¬ 
tentions of the Annapolis Company, previously made 
before the Arbitrators, as will appear from its Findings. 

We, therefore, insist that all such contentions, ques¬ 
tions and facts now raised, embraced within the Ann¬ 
apolis Company’s assignments of error, are concluded 
and not now reviewable. 

This is further shown by again calling attention to 
the 7th Finding of the Court below, in which the parties 
thereto had agreed that the Award was binding for all 
years in which any of the principles involved in said 
Award and determined thereby may be concerned, and 
which Finding was not excepted to. 

The Court fully heard the case, sitting without a 
jury by agreement, and its findings, with the exception 
of interest which is purely a question of law, should 
not be disturbed unless clearly wrong. This is well 
settled law, as appears from the following cases. 
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In Shelley vs. Westcott, 23 App. D. C., 135, Mr. 

Justice Morris, in his opinion states: 

is contended in the next place that, even 
if a parol promise were sufficient to take the case 
out of the statute of limitations, the parol 
promise was not proved. But this is a question 
of fact to be determined by the trial court 
sitting in the place of a jury, which we can 
not review.” 

In Neely Electric, Etc., Co. vs. Browning, 25 App. 

D. C., 84 Mr. Justice Duell, in his opinion states: 

“No good purpose would be subserved by 
attempting to go into the consideration of the 
testimony, for this court has held in the recent 
case of Shelley vs. Westcott, 23 App. D. C. 135, 
that in a case where a trial by jury has been 
waived a question of fact determined by the 
trial court is not re viewable by this court. 
It follows that any such consideration of the 
case would inevitably compel us to affirm the 
judgment of the trial court.” 

The opinion further holds: 

“It is neither fair to the trial court nor to 
litigants that plain and well-settled rules of 
practice should be ignored. The power to do 
so, conceding it to exist in the appellate court, 
should only be exercised, if at all, in extreme 
cases where otherwise there would be a plain 
miscarriage of justice. No such reason is dis¬ 
closed in the case at bar.” 

In Fries, Beall & Sharp Co. vs. Livingston, 56 App. 

D. C. 210, Mr. Justice Robb, in his opinion states: 

“The case having been tried without a jury, 
the findings of fact of the court, where based 
upon substantial evidence, have the force and 
effect of a jury verdict. While there was evi¬ 
dence in this case strongly tending to show that 
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the roof-material involved was not properly 
laid, an experienced carpenter, who inspected 
the roofs for the plaintiff, testified to the con¬ 
trary, and we therefore are unable to say that 
the finding of the court on this point was without 
support/’ 

In McGrath vs. McGrath et at., 55 App. D. C. 221; 
Chief Justice Martin, in his opinion states: 

^^Without stopping to review the auditor’s 
report, it is sufficient that we find no obvious 
error or mistake therein, and in the absence 
of such finding we would not be justified in 
setting aside the order of confirmation. Nash 
vs. Milford, 33 App. D. C. 149; Hutchins vs. 
Munn, 209 U. S. 246, 28 S. Ct. 504, 52 L. Ed. 776.” 

In George vs. Capital Traction Co,, 64 App. D. C. 147. 
Mr. Justice Smith, in his opinion states: 

“The verdict of a jury and the decision of a 
judge who tries a case without a jury finally 
determines the facts, where the evidence is of 
such a character that intelligent persons may 
honestly differ as to what was actually proven. 
Murray vs. Washington & Georgetown Railroad 
Co,, 2 MacArthur 195; Pringle vs. Guild et at,, 
(c. c.) 119 Fed. 962, 964.” 

In Hopp vs. Calloway, 52 App. D. C., 3, Mr. Justice 
Robb, in his opinion states: 

“The learned trial justice, who had oppor¬ 
tunity to observe the witnesses, reached the 
conclusion: 

^That the conveyance under which this 
title was vested in Adeline Hume was 
procured by the plaintiff for the purpose of 
fraudulently depriving his wife of her in¬ 
choate right of dower, and he is not entitled 
to the aid of a court of equity in the premises.’ 

“In such a case as this, where all the cir- 
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cumstances point to the conclusion reached 
by the trial justice, that conclusion ought not 
to be disturbed, unless error clearly appears. 
Comptograph Co. vs. Adder^ 41 App. D. C. 427; 
McLarren vs. McLarren, 44 App. D. C. 555; 
Ellison vs. Splain, 49 App. D. C. 99, 261 Fed. 247. 
It is sufficient to say that in our view the con¬ 
clusion here is fully sustained by the evidence.’^ 

The findings of the Court below were, in effect, to 
sustain and not disturb the award of the Board of 
Arbitration, and it being agreed in the Court below, 
as it was agreed before the Arbitrators, that the two 
parties would admit and supply the figures, all that 
was necessary to do to determine the amount of the 
judgment as entered by the Court below, was to apply 
the formula stated by the Board of Arbitration to the 
admitted figures. It is, therefore, apparent that the 
findings of the Court below were all on questions of 
fact, and, in consideration of the foregoing citations, 
are equally conclusive and final as the award of the 
Board of Arbitration. 
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REPLY TO ANNAPOLIS COMPANY’S ATTEMPT 
TO RAISE POINTS CONCLUDED BY AWARD 
AND FINDINGS OF THE COURT BELOW. 


1 . 


COMPENSATION PROVIDED FOR IN ORIGINAL 

CONTRACT. 


The Annapolis Company, under the general heading, 
‘^Argument,” (page 10) states that their assignments 
of error— 

^Telate generally to the proper construction to 
be placed upon the operating agreement of 1907 
for the purpose of determining the compensation 
to be paid by the Annapolis Company to the 
Washington Companj^” 

and following, with big type, the statement: 

“Four and one quarter cents is the primary 
basis of compensation for paper transportation 
under the contract of April 15, 1907.” 

continuing it says: 

“Provision is made in the contract for a 
method of arriving at the proper compensation 
due the plaintiff for passenger transportation.” 

This is the fundamental error of the Annapolis 
Company’s brief, in that it states Article 9 of the con¬ 
tract, of April 15, 1907, provides a method of computing 
compensation due the Washington Company by the 
Annapolis Company. This article provides for no 
compensation to be paid by the Annapolis Company 
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to the Washington Company beyond three-fourths of one 
cent per passenger. All other compensation received 
by the Washington Company was, under the contract, 
to be collected by it of the passengers themselves either in 
the way of cash fares, tickets, identification checks or 
other evidence of the right of a passenger to ride under 
the law as it then existed or might thereafter be changed. 
All of the other accounting provisions of the contract 
provided for a method of ascertaining, (1st) When the 
payment of this three fourths of one cent per passenger 
by the Annapolis Company to the Washington Company 
should cease; and, (2nd) When the Washington Com¬ 
pany should commence payments to the Annapolis 
Company as the result of volume of business, and both 
of these stages were to be ascertained not according 
to the actual value or actual receipts from the traffic, 
but according to a purely artificial and contractural 
formula. 

The Annapolis Company loses sight of the fact that 
under the terms of the contract, the use only of cash or 
tickets issued by the Washington Company or some 
other local street railroad company which under the 
law the Washington Company was bound to accept, 
was contemplated and that this entire volume of re¬ 
ceipts, whether cash, tickets or other legal evidences 
of the right of a passenger to ride, and according to the 
terms of the contract “as said Washington Company 
may be legally entitled to collect from passengers on 
its own cars” were to be collected by the Washington 
Company ^‘from passengers’’ and were ‘Ho be retained by 
and be the property of the Washington Company” but 
“in accounting to the Annapolis Company for the 
purpose of fixing the actual amount of receipts” they 
were to be given these artificial values. It was not 
contemplated at that time that the Annapolis Company 
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should issue tickets which the Railway Company was 
bound to accept. 

This is made clear by the statement of Mr. Williams, 
counsel and Secretary of the Annapolis Company, 
before the arbitrators, in a colloquy between Mr. Wil¬ 
liams and Mr. Gardiner, one of the Arbitrators, (Rec., 
pp. 92 to 95): 

‘^Mr. Gardiner: This seems to be a com¬ 
plicated question. The contract contemplated 
and provided that when you got to the District 
Line you turned over your cars to the Washington 
Railway & Electric people. Whether you turned 
them over by your motormen and conductors 
taking their caps off and putting the other 
men’s caps on, or whether they stepped oft’ 
with their checks and receipts and the Wash¬ 
ington Railway employes stepped on, it matters 
not. It is the same thing in law. They actually 
took charge of them, actually collected every¬ 
thing from there on. Now, because they allowed 
you to collect it and put it in your treasury 
over night would matter not. After all, it is 
collected, and it is the money of the Washington 
Railway & Electric Company, every dollar of it. 
If the Public Utilities Commission of Washington 
should have said ‘We reduce your fares to 2 
cents,’ there is a provision in this contract which 
says you would have to make up the difference 
up to a minimum. That is contemplated. If it 
was increased to 8 cents, the Washington Rail¬ 
way & Electric Company collects it, and gets their 
money. 

When you come to an accounting, however, 
you set a basis of accounting, at which period you 
are not to pay this additional | of one cent, or 
J of one cent? 

“Mr. Ham: Three-quarters of a cent. 

“Mr. Gardiner: In other words, the whole 
trouble comes about, it seems to me, by reason 
of the fact that the W. B. & A.—and they are 
not to be criticised for it, but to be commended 
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for it—in their effort to meet competition with 
other lines coming from Baltimore, have given 
the ticket for the minimum amount that they 
can, and on this coupon they are allowing only 
a certain amount. If the contract was carried 
out, I could tear this off, and you gentlemen 
would sell in Baltimore this ticket less this amount, 
and less this portion (indicating). 

“Mr. Williams: No. 

“Mr. Gardiner: Wait a minute. Less this 
portion, which provided for a fare from the 
District Line in; and therefore, you gentlemen 
may charge 20 or 50 cents only for a ride from 
Baltimore, if you please, but you would not 
charge anything from the District Line. Their 
conductor would walk on—that is, the Wash¬ 
ington Company’s conductor would walk on 
at the District Line and proceed to collect the 
fare allowed by the District authorities from 
there on. 

“Mr. Williams: What I tried to bring out 
is this. 

“Mr. Gardiner: If I am not right, I want 
you to call me down, because that is in my mind. 

“Mr. Williams: The Washington Company 
and the Annapolis Company did not have any 
agreement, did not have anything in this contract 
which contemplated the issuance of these coupons. 
Nothing whatever was said about it. When 
you read the contract, all the arbitrators have 
got to go on is a clause that the property collected 
is the property of the Washington Company, 
. and it stops there. Then, you go on the ac¬ 
counting provision for arriving at the two steps 
of $50,000 or $70,000. 

“Mr. Ham: That is my interpretation. 

“Mr. Gardiner: That is what I understand. 

“Mr. Williams: It is very much involved. 
You can read this over a good many times and 
get different slants on it, but if you read it 
carefully you will not find any pay provision 
other than the f of a cent, and the property 
clause which says that everything collected 
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shall be the property of the Washington Com¬ 
pany, and they stop there. Then, the parties 
got together, and the W. B. & A. issued this 
coupon ticket. Whether they pay for that 
does not go into this contract, is not provided 
for by this contract. They have got to pay^ of 
course^ for the issue of the ticket. 

“Mr. Ham: I think it is provided in the 
contract clearly, in paragraph 9, that the Wash¬ 
ington Company shall collect from passengers on 
. the cars of the Annapolis Company such cash 
fares, tickets, identification checks, or other 
evidence of the right of a passenger to ride as 
said Washington Company may be legally en¬ 
titled to collect from passengers on its own 
cars, on said line from 15th and H Streets, 
Northeast to the District Line. 

“Mr. Williams: You can put one interpre¬ 
tation on that, Mr. Ham, but I am afraid we 
are breaking in on your statement. You may 
interpret that to mean that the Washington Com¬ 
pany might go down the line and, under this 
contract, as it was originally drawn, refuse to 
accept the coupon of the W. B. & A. 

“Mr. Ham: I think we could, if you declined 
to pay us the legal rate within the District of 
Columbia. We could insist upon getting it. 

“Mr. Williams: We supplemented this con¬ 
tract by the coupon arrangement. 

“Mr. Ham: 1 do not think that modified the 
contract at all. That was simply a means of 
convenience for the Annapolis Company to 
carry through passengers. 

“Mr. Gardiner: If they were to collect the 
fare legally fixed in the District of Columbia, it 
means that they are entitled to collect whatever 
the Public Utilities Commission of the District 
of Columbia fixes as the proper fare, and it is 
theirs. 

“Mr. Williams: I am informed that there 
was some correspondence on this coupon matter. 

“Mr. Gardiner: I would like to see it if there 
is. 
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^‘Mr. Williams: And that it should be ac¬ 
counted for at 4J cents? 

“Mr. Barbour: If there is such correspondence 
it ought to be produced. 

“Mr. France: Would it be covered by, the 
expression ‘other evidence of the right of a 
passenger to ride?’ 

“Mr. Williams: There is no price put down for 
that coupon in the contract, for the purpose of 
payment, 

“Mr. Gardiner: Now, if the contract had 
provided that the Annapolis Company should 
collect these fares, and account on that 
basis, we would have no difficulty, because then 
it would go back to the figure fixed. You see 
what I have in mind? 

“Mr. France: Mr. Bowen, coming back to the 
illustrative exhibit that you filed the last time 
we met, there was an error, then, in charging 
any of these tickets at cents as a debit. It 
ought not to have been as a debit. It ought 
to have been only as an accounting device. 

“Mr. Bowen: Only an accounting device.” 


It thus appears that it was admitted by the Annapolis 
Company before the arbitrators that the original 
contract made no provision for the Annapolis Company 
to issue or sell coupons, and no provision as to the 
price at which to be redeemed. And when Mr. Williams 
intimated “there was some correspondence on this 
coupon matter” that showed “it should be accounted 
for at 4J cents,” demand was made for the production 
of any such correspondence, and it was never pro¬ 
duced then or afterward on the trial of this case. So it 
must be presumed that no correspondence is in existence 
which would justify the claim there intimated as arising 
from subsequent correspondence and as embodied in 
the original contract now being asserted. 


30 


Mr. Williams further said, referring to Section 9 
of the original contract (Record, pg. 95): 

“Mr. Williams: In the concluding sentence 
of this last paragraph of Section 9 it provides 
that ‘tickets, identification checks, or other 
evidence of the right of a passenger to ride, 
except free passes, are, for tlie purpose of arriving 
at the said excess or surplus to be paid, to be 
given a value of four and one-sixth 4 1/6 cents.^ 

“That does not deal with payment, but is a 
formula for getting at the excess to be paid. 
Is that right? . . . 

“Mr. Ham: I should say it was a definite 
instruction as to the method of seeing how much 
of an allowance was to be paid. 

“Mr. Williams: To put it in the words of 
the contract, it is really a formula to get at the 
excess to be paid. 

“Mr. Ham: Yes. 

“Mr. Williams: I think that is all. Thank you, 
xMr. Ham.” 

And again on page 97 of the Record, Mr. Doyle, the 
president of the Annapolis Company being on the 
stand, the following occurred: 

“Judge Barber: . . . There is one thing 

I do not quite understand. When they come in 
on the inbound trains, they have your ticket. 
That coupon, or whatever you call it entitles 
them to ride in on the Washington cars? 

“Mr. Doyle: Yes, sir. 

“Judge Barber: It takes the place of anything 
else? 

“Mr. Doyle: That is correct. 

“Mr. Gardiner: It takes the place of a regular 
Washington Railway & Electric Company ticket, 
or a Capital Traction Company ticket? 

“Mr. Doyle: That is correct. I might say 
incidentally that if one of our passengers got 
on to a Washington Railway & Electric car 
with that coupon, he would be entitled to ride 
on any of the Washington Railway & Electric 
lines. That is the coupon. 
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^^JuDGE Barber: Do all your tickets sold in 
Baltimore contain that coupon, as you call it? 

“Mr. Doyle: All tickets into Washington, 
yes, sir. 

“Mr. Doyle further testified that the rate 
between the District Line and Baltimore was 
SI.01; on the round-trip the rate is $2.00 from 
Baltimore to Washington; and the rate from 
Baltimore to the District Line and return is 
SI.90. 

“Mr. Gardiner: How do you arrive at that 
Sl.Ol. Why do you make that arbitrary figure? 

“Mr. Doyle: Our tariffs are based on approxi¬ 
mately 3 cents a mile, and the distance to the 
District Line from Baltimore brings it to Sl.Ol.” 

Further on page 85 of the Record, the following 
occurred: 

“Judge Barber: As a matter of fact, they 
have accounted to you instead of you accounting 
to them. 

“Mr. Williams: The idea of the contract was 
that our cars became temporarily the cars of 
the Washington Company and our men who 
were paid fares became the agents of the Wash¬ 
ington Company. . . . We did not have a 

franchise. 

“Mr. Ham: . . . We think, in the first 

place, that all fares that are collected on their 
cars within the District of Columbia belong 
to us and that we could demand that they be 
turned over to us physically under this con¬ 
tract. That is the first proposition. The second 
proposition is that we are entitled to charge on 
the cars of the Annapolis Company the legal 
rate of fare within the District of Columbia. 

“Those are the two fundamentals which I 
think you have to keep in mind. . . . That 

is our contention. 

“Mr. Williams: And, of course, the issue 
before this Board on this point is, what under 
a proper construction of the contract was a 
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proper amount for the years 1917 and 1918 in 
which there is no increase. 

“Mr. Bowen: The fare was increased De¬ 
cember 1st, 1918, eliminating the tickets and 
making it straight cash fares. 

“Mr. Barbour: And they got the benefit 
of that in cash fares? 

“Mr. Gardiner: Your contention is that you 
actually collect the fares, therefore you are 
entitled to the increased fare collected by you? 

“Mr. Bowen: Right. 

“Mr. Gardiner: Their contention is that 
they are collecting the fares and they are entitled 
to the increase? 

“Mr. Williams: No. 

“Mr. Gardiner: Then you say you are not 
entitled to the increase? 

“Mr. Williams: I do not say that, sir. 

“Mr. Gardiner: Then which is your con¬ 
tention? That is what I want to get. 

“Mr. Williams: We say this, Mr. Gardiner: In 
the first place, what we are aribtating here is 
what this contract means for those two years, 
and we say the parties have acted on those two 
years and all the time on the assumption that 
the fares were five cents and the tokens six for 
a quarter. Now there is—and I am not trying 
to sidestep it—there is room for the argument 
that under the contract, the wording being 
‘Cash received,’ that the Washington Company 
would be entitled to the eight cents, but there is no 
basis for saying that the Washington Company 
can get one thing and not give up another. 

“In other words, if they are going to get eight 
cents for the cash fares we want to get them 
to figure for the tokens. So you have got to 
rehash the whole contract. And it would seem 
to me that the most you could do for a period beyond 
this would be to say whether or not the Washington 
Company is entitled to the eight cents in accounting 
for cash received and that the tokens should stay 
where they aref’ The then legal rate of tokens 
was 6 for 40 cents or cents (Record, p. 130). 
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It thus appears that the position which so much 
surprises the Annapolis Company now, was thoroughly 
understood and recognized by the Annapolis Company 
before the arbitrators, in 1923. 

On page 13 of the Annapolis Company’s brief the 
following statement is made: 

‘‘At the time the contract was entered into, it 
was anticipated the daily collections on the 
Annapolis cars within the District of Columbia 
would be made by the Washington Company, and 
it is admitted by both parties that the cash 
fares collected in whatever amount were to be 
the property of the Washington Company.” 

This statement by the Annapolis Company is incon¬ 
sistent with the record and the contract; the Washington 
Company has maintained from the very beginning of 
the contract and especially before the arbitrators and 
the court below that everything collected, on the cars 
of the Annapolis Company within the District of 
Columbia, whether cash fares, tickets, identification 
checks or other evidence of the right of a passenger 
to ride under the law as it then existed or might there¬ 
after be changed, was the property of and belonged 
to the Washington Company. 

This is so clearly stated in the original contract that 
there is no room for argument. Article 9 as follows. 
(Record, page 40.) 

“9. The Washington Company shall collect 
from passengers on the cars of the Annapolis 
Company, such cash fares, tickets, identifi¬ 
cation checks or other evidence of the right 
of a passenger to ride, as said Washington 
Company may be legally entitled to collect 
from passengers on its own cars on said line 
from Fifteenth and H Streets, N. E., to the 
District Line. 

“All cash fares, tickets, identification checks, 
or other evidence of the right of a passenger to 
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ride, collected by the Washington Company on 
the cars of the Annapolis Company are to be 
retained by and be the property of the Wash¬ 
ington Company, and in accounting to the 
Annapolis Company for receipts from passengers 
carried on its cars to a point in Maryland from 
a point in the District of Columbia, and from 
a point in Maryland to a point in the District 
of Columbia, for the purpose of fixing the annual 
amount of receipts, as hereinafter expressed, 
shall be given values as follows: Cash fares 
at the amount received, and each ticket, identi¬ 
fication check, or other evidence of the right 
of a passenger to ride, at four and one-quarter 
(4J) cents. 

It will be seen that at its inception this contract 
contemi)lated that all transportation to and from the 
District Line within the District was to be paid for in 
cash, or by tickets, or transfers issued by the Wash¬ 
ington Company alone. 

On page 15 of the Annapolis Company’s brief they 
directly contradict their statement last quoted and 
say in referring to Article 9: 

“At the time, it was contemplated the Wash¬ 
ington Company was to retain possession of both 
cash and paper transportation.” 

This version is more nearly correct and only goes to 
show the extent of the inconsistences in the brief of 
the Annapolis Company. The Washington Company 
was not only to retain possession of these collections but 
retain them as its own property. 

The Annapolis Company following its statement just 
quoted on page 13 of its brief, says: 

“The use of the word ^accounting’ in Article 
9 was made necessary because of the absolute 
necessity of placing values on evidences of 
the right to ride other than cash.” 
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But this accounting was to be made by the Wash¬ 
ington Company, of its own receipts and its own prop¬ 
erty and as remuneration and was not in contemplation 
of the Annapolis Company issuing coupon tickets good 
on any cars of the Washington Company. 

The record shows that before the Annapolis Company 
started selling coupons, attached to its tickets, ^^good 
for one fare in the District of Columbia on any cars or 
lines of the Washington Company,” it purchased 
tickets from the Washington Company and furnished 
them to its conductors, and it was these tickets that 
were lifted on the cars of the Annapolis Company, in 
the District of Columbia that the Washington Company 
was to retain as its own property, this was before the 
arbitrators and very clearly and definitely stated by 
Mr. Williams, Record, page 91: 

“Mr. Williams : 1 am assuming that at the time 
this contract was made there was no provision 
in the contract for the W. B. & A. issuing its own 
coupon tickets. 

“Mr. Gardiner: On handling the cars in the 
District? 

“Mr. Williams: Or handling the cars in the 
District. You had, therefore, a situation like 
this. What would a passenger riding on the 
Annapolis car present to the conductor, tech¬ 
nically, of the Washington Company? There 
were three possible methods—One, the cash 
fare; two, the ticket; and three, the identification 
slip. The fare thus received became the prop¬ 
erty of the Washington Company. The local 
ticket thus presented became the property of 
the Washington Company. The identification 
slip became the property of the Washington 
Company. Now, so far as the cash fare is con¬ 
cerned, that went into the treasury of the Ann¬ 
apolis Company, that 5 cents. The Annapolis 
Company owed it to the Washington Company. 
So far as the ticket, which was a local ticket, 
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is concerned the Annapolis Company owed 
nothing to the Washington Company for ^hat, 
because the Washington Company, before it 
issued that ticket to the individual rider or to 
the Annapolis Company, paid the legal rate, 
to-wit, six tickets for a quarter. On the identi¬ 
fication slips, that is, for a person who would 
finally become a rider on the Annapolis car, it 
paid to the local company at least 4 1-6 cents. 
Otherwise he could not get it. It seems to me 
that you can not, in fairness or under the con¬ 
tract, charge the Annapolis Company with 
Washington local tickets collected at any rate, 
because that is an outside transaction. 

“Mr. Williams: But what 1 am trying to 
get at is this. This was a supplemental agree¬ 
ment about the coupons. On the local tickets, 
the W. B. & A. furnishes its conductors, or 
used to furnish them, with tickets in 1917. 
The W. B. & A. bought those tickets at the pre¬ 
vailing rate and sold them to their conductors, 
and made their conductors account for them. 
Under that system the Washington Railway & 
Electric Company gets 25 cents for each six 
tickets, doesn’t it?” 

This and other statements in the record clearly 
shows how utterly ridiculous and inconsistent are the 
statements in the Annapolis Company’s brief. 

In speaking of “the use of the word accounting'^ 
as just referred to by the Annapolis Company in its 
brief here, page 13, Mr. Williams stated before the 
Arbitrators, record, page 74: 

“You have there in that clause a general 
proposition, namely, that at the expiration of 
each year from the date of beginning of opera¬ 
tion under this contract an accounting for each 
year’s operation under this contract an accounting 
for each year's operation shall be had, and at the 
end of the year there shall be an adjustment 
accordingly.” 
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At the bottom of page 13 and on page 14 the Annapolis 
Company in its brief makes this statement: 

^^The Washington Company has recently 
evolved a theory that the first paragraph in 
Article 9, under the terms of which the Wash¬ 
ington Company is directed to collect from 
passengers such fares as the said Washington 
Company ‘^may be legally entitled to collect 
from passengers on its own cars/^ fixes and 
establishes a value to be given paper trans¬ 
portation for compensation purposes. Nowhere 
else in the contract does the word ‘legally’ appear, 
and we submit it is a far-fetched and strained 
construction to place on the use of that term. 
Yet is is on that thin thread that the plaintiff’s 
case hangs. 

“The Washington Company now rests its case 
on the words ‘legally entitled to collect.’ ” 

This statement is absolutely wrong, unfair and 
unjust from what we have just said in this brief and 
the record herein quoted. Indeed all that is necessary 
is to read the first two paragraphs of Article 9 of the 
original contract of 1907 to see how totally unfounded 
this statement is and to show further the unfairness 
and unjustness of such a statement. We collect and 
quote other parts of the record to show how conclusively 
this very question was before the arbitrators. 

(Record, p. 65) 

“Judge Barber: That three-quarters of one 
cent was designed to bring up the non-cash 
fares to a five cent basis, is that the idea? 

“Mr. Bowen: As of that time, yes, for the 
purpose of accounting. . . . 

“Mr. Bowen: But our contention will be 
developed later to show that where, by regu¬ 
latory authority, the cash fare has been in¬ 
creased, that is the legal fare which the Wash¬ 
ington Company is entitled to collect and 
receive. But we will come to that a little latter. 
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(Record, p. 66) 

as at present, the rate of fare would be and 
is eight cents cash, the Annapolis Company 
would have all above four cents; to wit, four cents. 

As to ticket fares, the value being six and two- 
third cents, the Annapolis Company would 
be limited to a rebate of one-sixth cents, the 
difference between four and one-sixth cents 
and six and two-thirds cents to be and remain 
the property of the Washington Company. 

(Record, p. 67) 

^‘We wish to call your attention also to the 
latter part of paragraph 9, reading: 

Provided that, in case of any voluntary or 
compulsory reduction of fares by the Washington 
Company for transportation of passengers 
. . ., then there shall be a corresponding 

reduction equal to such per cent reduction in 
fares, in calculating fare values, totals, com¬ 
pensation and excess payments as in this section 
provided. 

We contend that this was intended to provide 
and equitable means of meeting conditions, due 
to reduced fares. This provision thus automatic¬ 
ally permits the Annapolis Company to partici¬ 
pate to a limited extent in any increased fares 
thereafter allowed. 

(Record p. 68) 

“Mr. Barbour: I do not know of anything 
except to call the attention of the Board to the 
fact that these values that are fixed on here are 
purely arbitrary" and do not correspond with the 
actual price at which these tickets were sold 
by the company. 

For instance, the four and one-quarter cents, 
at which it is stated these tickets shall be evalu¬ 
ated for the purpose of this account, is not the 
price at which the Washington Compajiy sold 
these tickets. They sold them at four and one- 
sixth cents. 
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(Record, p. 71) 

“Mr. Williams: Yes. 

Now you have got a situation of this kind, 
shown by this contract, that at the time of the 
contract the legal fare in the City of Washington 
was five cents, if a person did not want to buy 
tickets. If a person wanted to buy tickets 
the fare was four and one-sixth cents, or six 
tickets for a quarter. 

When the Annapolis Company came to make 
the contract, the Washington Company insisted 
that for every passenger that was carried over 
its tracks a flat fare of five cents should be 
guaranteed until the receipts were $50,000; 
then, when they got to $70,000, there was a rebate, 
instead of a reduction. ... I want to get 
that background in so we can see how the con¬ 
tract was formulated, and I might say here, 
right in this connection, that I do not think a 
contract of this kind is subject to regulation 
in the same form and in the same manner that 
our rates are regulated. In other words, I 
do not think that when the commission puts in 
a rate on the local cars and the local lines it 
necessarily, by that action, changes a traffic 
agreement between one carrier and another 
carrier. 


(Record, pp. 75-76) 

“Mr. Williams: I do not see how there can 
be an}^ real difference between Mr. Bowen and 
myself that the contract provides that no matter 
how you figure the $70,000 that is a matter of 
machinery. After you get the $70,000, all in 
excess of four cents comes back to the Annapolis 
Company. 

“Mr. Bowen: In the way of cash? 

“Mr. Williams: Yes, anything. 

“Mr. Bowen: How about the tokens? 

“Mr. Williams: Anything. You get $70,000 
hy your formula and then if that shows to be 
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more than S70,000, we are entitled, if it shows 
to be S2(),00() in order to bring the per capita 
figure down to four cents, we get that $20,000. 

(Record, p. 78) 

“Mr. Bowen : With the permission of the Board, 
I would like to ask Mr. Williams, just to get 
straightened out here, assuming that the rate of 
fare has been increased by regulatory authority, 
did I understand you correctlj^ to say that the 
contract is in nowise modified by such change? 

“Mr. Williams: Yes, sir. 

(Record, p. 79) 

“Mr. Williams: The point I am making is 
that the regulatory power of Congress, exercised 
through the District, has never been exercised 
so as to affect a traffic contract between one 
carrier and another carrier. 

Of course, if there is in this contract a pro¬ 
vision for a revision upward and downward 
following the rate of fare, then that rests not 
upon the exercise of the regulatory power, but it 
rests, we contend, on the terms of the contract. 

(Record, pp. 80 and 81) 

“Mr. Gardiner: As a matter of fact, as a 
result of the increase in fares fixed by the Public 
Utilities Commission in Washington for the 
Washington Company you get the benefit of 
that increase in the $70,000. 

“Mr. Williams: That depends on the proper 
construction of the contract. . . . 

“Mr. Barbour: I might call the attention 
of the Board to two or three provisions in which 
in our contention it provides for what is to 
happen when fares increase, just as it provides 
for what is to happen when fares decrease. . . . 

“But, as showing that we were entitled to these 
fares, I am reading now from Section 9: ‘The 
Washington Company shall collect from pas- 


41 


sengers on the cars of the Annapolis Company, 
such cash fares, tickets, identification checks or 
other evidence of the right of a passenger to ride, 
as said Washington Company may be legally 
entitled to collect from passengers on its own 
cars on said line from Fifteenth and H Streets, 
Northeast, to the District Line.’ 

(Record, p. 82) 

“Mu. Williams: I might say this to Mr. 
Barbour: Of course, the Annapolis Company 
has never sold a ticket. That is, they have sold 
a ticket with a coupon on it, and a man buying 
that ticket in Baltimore or in Washington pays a 
lump sum. In other words, I do not buy a ticket 
from the District Line to Baltimore or from Balti¬ 
more to the District Line. 

“Mr. Ham: On your commutation tickets 
they pay a rate to the District Line in addition 
to which the passenger pays the local fare within 
the District. 

“Mr. Williams: If he pays it in cash. 

“Mr. Ham: Or tickets. 

“Mr. Williams: Or if he buys tickets. 

“Mr. Ham: One or the other. 

• ••••• 

“Mr. Gardiner: Does the Washington, Balti¬ 
more and Annapolis Company get the benefit of the 
increase in fares as fixed by our Commission. 

“Mr. Williams: Not on its own tickets. 

(Record, pages 83, 84 and 85.) 

“Mr. Bowen: The accounting department in 
billing the Washington, Baltimore and Annapolis 
had just proceeded on the old method, but 
we well understood and felt that until the arbi¬ 
tration board met we were not hurt by that; 
that when the matter was heard we were then 
going to contend what we conceived to be our 
legal rights, and our contention here is that 
we should have, Mr. Williams, billed the An- 


42 


napolis Company for the legal rate of fare as 
of the time of collection. . . . 

“Mr. Williams: Do you contend you are 
entitled to the eight cents? 

“Mr. Bowen: Oh, yes. 

“Mr. Williams: How do you get that? 

“Mr. Bowen: Under the contract, which 
requires us to collect from Annapolis passengers 
the local rate of fare prevailing at the time. 

“Mr. Bowen: I think the contract contem¬ 
plates that very thing, whatever the legal fare is 
we are supposed to collect that. 

“Mr. Williams: And it remains your property? 

“Mr. Bowen: And it remains our property. 

• • • 

“Mr. France: What I am getting at is this: 

Suppose the increased rate had been appli¬ 
cable to the years before us and we took the 
wording of the contract and the Washington 
Company did actually what the contract says, 
collect these fares in the District, all right. 
Now you would be accountable to the Annapolis 
Company for eight cents as the cash fare instead 
of five cents? 

“Mr. Bowen: As far as cash is concerned. 

“Mr. France: Now what about the token? 

“Mr. Bowen: At the token fare. 

“Mr. France: At the contract token fare. 

“Mr. Bowen: In figuring up the $50,000. 

• • • • • • 

“Mr. France: Taking the contract and as¬ 
suming that the Washington Company had done 
the actual collecting on these cars in the District 
now when the contract was drawn you will be 
accountable when you reach the $70,000 period 
for cash fares as received, which happened to be 
five cents, and the token fares at four and one- 
sixth cents. . . . All right. Now the Com¬ 

missioners came along and hiked the fares 
up. ... As far as the cash fares go, of 
course, the language of the contract still applies, 
but as far as the token fares go it has become 
dislocated. The four and one-sixth cents was 


43 


supposed to be a commutation fare based on a 
cash fare of five cents. If you are getting more 
for those tokens, are you accounting for that 
difference? 

“Mr. Barbour: We say not. We say the 
terms of the contract provide for and we give each a 
share in the increased value. 

“Mr. France: How would that give the An¬ 
napolis Company a share in the increased token 
price? 

“Mr. Barbour: They get it in reaching these 
levels at eight cents and it goes in the annual 
balance showing the excess over four cents. 

“Mr. Gardiner: In other words, the S50,0()0 
is made up quicker and the $70,000 is made 
up quicker from increased fare. 

“Mr. Williams: But we do not get fifty- 
fifty. 

“Mr. Barbour: But, when it get above 
$70,000. 

“Mr. Williams: That has never happened. 

“Mr. Bowen: Mr. Barbour, you understand 
Mr. PTance’s question as I understand it. Sup¬ 
pose the token fare is increased too, in arriving 
at that $50,000 what do you do with that 
increase? 

“Mr. Barbour: If we had received it we would 
have accounted to them at four and one-quarter 
cents until $70,000 was reached and after that 
at four and one-sixth cents. 

“Mr. P'rance: Under your method the 
Annapolis Company would benefit by the increase 
in both cash and token fares notwithstanding 
the contract itself fixes the price of the token? 

“Mr. Barbour: Would only benefit on that 
portion of it that came in cash. 

“Mr. Bowen: After the $70,000. 

• ••••• 

“Judge Barber: As a matter of fact, they have 
accounted to you instead of you accounting 
to them. 
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(Record, p. 86) 

^‘Mr. Gardiner: Then, if I may ask one other 
question I am through. The increase in fares 
having been adopted after this arbitration agree¬ 
ment was entered into, have we that before us 
as the articles are now presented? 

“Mr. Williams: No. 

“Mr. France: Except as to one month. 

“Mr. Williams: Except as to one month. 

“Mr. France: December, 1918? 

“Mr. Bowen: The principle is involved in 
one month of 1918. 

(Record, p. 90) 

“Mr. Ham: Now, bear in mind what I consider 
the essence of this contract, which is that the 
Washington Company is, first, not only per¬ 
mitted, but required to charge the legal rate of 
fare within the District of Columbia, and is also to 
retain the possession of everything that is col¬ 
lected by the Annapolis Company as our agent 
or to bill them for what they have collected as 
our agent. 

(Record, p. 93) 

“Mr. Gardiner: If the contract was carried 
out, I could tear this off, and you gentlemen 
would sell in Baltimore this ticket less this 
amount, and less this portion. 

“Mr. Williams: No. 

“Mr. Gardiner: Wait a minute. Less this 
portion, which provided for a fare from the 
District Line in; and therefore, you gentlemen 
may charge 20 or 50 cents only for a ride from 
Baltimore, if you please, but you would not 
charge anything from the District Line. Their 
conductor would w'alk on—that is, the Wash¬ 
ington Company’s conductor would walk on 
at the District Line and proceed to collect the 
fare allowed by the District authorities from 
there on. 
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(Record, p. 94) 

^‘Mr. Williams: You can put one inter¬ 
pretation on that, Mr. Ham—But I am afraid 
we are breaking in on your statement. You 
may interpret that to mean that the Wash¬ 
ington Company might go down the line, and, 
under this contract, as it was originally drawn, 
refuse to accept the coupon of the W. B. & A. 

“Mr. Ham: I think we could, if you declined 
to pay us the legal rate within the District 
of Columbia. We could insist upon getting it. 
• • • 

“Mr. Gardiner: If they were to collect 
the fare legally fixed in the District of Columbia, 
it means that they are entitled to collect what¬ 
ever the Public Utilities Commission of the 
District of Columbia fixes as the proper fare, and 
it is theirs. 

(Record, p. 96) 

“Mr. Doyle: In most every instance, those 
commuters take advantage of purchasing the 
six for a quarter Washington Railway & Electric 
strip of tickets. Speaking about 1917 and 1918 
operation—and that upon arrival at the District 
Line they present to the conductor one of those 
six for a quarter tickets, which entitled them to 
transportation in over the Washington Company’s 
lines. 

“That on an outbound trip the commuter, for 
instance, would get on at the corner of 8th and 
H Streets, or any corner that the car passes, 
and hand the conductor a six for a quarter ticket, 
which gives him the right to ride to the District 
Line, and upon arrival at the District Line 
the conductor would then collect • the com¬ 
mutation ticket good over the Baltimore Com¬ 
pany’s line. 

“Mr. Barbour: If he presented a transfer, what 
would happen. 

“Mr. Doyle testified that if he presented a 
transfer or identification check it would entitle 
him to the same ride. 
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(Record, pp. 97 and 98) 

“Judge Barber: . . . There is one thing 

I do not quite understand. When they come 
in on the inbound trains, they have your ticket. 
That coupon, or whatever you call it entitles 
them to ride in on the Washington cars? 

“Mr. Doyle: Yes, sir. 

“Judge Barber: It takes the place of any¬ 
thing else? 

“Mr. Doyle: That is correct. 

“Mr. Gardiner: It takes the place of a 
regular Washington Railway & Electric Com¬ 
pany ticket, or a Capital Traction Company 
ticket? 

“Mr. Doyle: That is correct. I might say 
incidentally that if one of our passengers got on 
to a Washington Railway tfe Electric car with 
that coupon, he would be entitled to ride on 
any of the Washington Railway & Electric 
lines. That is the coupon. 

“Judge Barber: Do all your tickets sold in 
Baltimore contain that coupon, as you call it? 

“Mr. Doyle: All tickets into Washington, 
yes, sir.” 

It will be noted from this last statement by Mr. 
Doyle that the Annapolis Company coupons sold by 
the Annapolis Company would have to be honored if 
presented on any car or line of the Washington Com¬ 
pany and good for one fare in the District of Columbia. 
If this be so—and it w'as and is the case today—how’ 
can the Annapolis Company or anybody else say that 
the Washington Company was not and is not entitled 
to the same sum for those coupons as it charges for its 
regular tickets or tokens, or the price of fare as estab¬ 
lished in the District of Columbia by the Public Utilities 
Commission? 

The orders of the Public Utilities Commission of 
the District of Columbia were introduced and accepted 
before the Arbitrators as follows: 
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Order No. 289, dated October 26, 1918, showing 
the increase in the rate of fare December 1, 
1918, to straight five cents cash fare. 

Order No. 324, dated May 29, 1919, pro¬ 
viding for two-cent transfer charge. 

Order No. 344, dated October 18, 1919, can¬ 
celling the two cents transfer charge. 

and the arbitrators in the articles of submission were 
requested to determine and state who was, under the 
contract, entitled to the two cents received for the 
transfers which increase in fare did not go into effect 
until June 1st, 1919. (Record, p. 129.) The arbi¬ 
tration award held that the Washington Company 
was entitled to the increase in fare by reason of this 
two-cent transfer charge and did not have to account 
to the Annapolis Company for the same. (Record, 
p. 109.) 

The record will disclose that the Washington Com¬ 
pany in the trials in the court below was even more 
persistent in its claim that it has always been entitled 
to receive from passengers, on the Annapolis Com¬ 
pany’s cars, riding in the District of Columbia the 
same fares as received from passengers on its own 
cars and that such fares were and are to be retained by 
and be the property of the Washington Company. 

On page 16 of the Annapolis Company’s brief it makes 
this statement: 

“It isn’t as though the framers of the contract 
had overlooked the effect of a possible change in 
fares, because they made provisions for it if a 
revision downwards should occur. It must be 
assumed that their failure to provide for the 
possibility of an upward revision was intentionally 
done, with the definite purpose of withholding 
additional compensation to the Washington Com¬ 
pany if such a raise in fares was made effective 
in the future.” 
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This statement in view of the record is absurd. 
The record all through will show that the question of 
increase and decrease in fares was advanced by the 
Annapolis Company before the arbitrators and the court 
below and the record will also show in a number of 
places that the Annapolis (^ompany admitted the 
fairness of the contract, that they did not and would not 
complain about it and that any division of fares or 
receipts should be made a provided for by the contract 
(Record, pp. 67-08-72-74-78-80), and from these citations 
in the Record, it clearly discloses that the Annapolis 
Company did and will share substantially in the in¬ 
creases of fares when the receipts from its business 
produced, reached and reaches the $70,000 mark in any 
years. (Award, Record, p. 100.) 

Further the Annapolis Company directly contradicts 
this statement on page 54 of its brief and admits that 
the contract provides for the basis upon which the 
compensation will be increased or reduced. 

“Obviously men familiar with service con¬ 
tracts between carriers framed this document 
and wrote therein exactly what was intended 
when they specifically provided the basis for 
compensation and the basis upon which it would 
be increased or reduced. No other basis is now 
permissible.’^ 


The court below further found “upon request of the 
plaintiff and with the consent of the defendant,’’(Record, 
p. 120) by Finding No. 8, (Record, p. 130): 

“That the phrase ‘legal rate of fare’ or ‘rate of 
fare prescribed by law’ as used in these findings, 
is intended to mean the rates fixed by Congress 
or the Public Utilities Commission of the District 
of Columbia, as above enumerated for carriage 
of individual passengers by the street railway 
companies operating in the District of Columbia.” 
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And by Finding No. 9, (Record, 130): 

“That though it was contemplated at the time 
the contract was made that the conductors 
on said cars collecting and receiving fares, whether 
in cash, tickets, identification checks or otherwise, 
would turn all such collections over to the 
Washington Company, in actual practice the 
conductors doing the collecting being the actual 
employees of the defendant company, and it 
being more convenient therefore to all parties 
so to do, the practice arose of the Annapolis 
Company receiving from its conductors all the 
reports, cash and evidences of the right of the 
passengers to ride lifted daily by them, and the 
latter Company in turn reported the results in 
detail to the plaintiff and held itself accountable 
to the plaintiff therefor. . . . It was never 

intended by either that this method of handling 
these collections should alter the rights of either 
party in the proceeds of the traffic as fixed by 
the contract.” 

And by Finding No. 10 (Record, 130), which though 
objected to by the Annapolis Company is the logical 
consequence of the preceding finding so assented to, 
the court found: 

—“that under the provisions of the contract 
aforesaid the Washington Company was entitled 
to collect from passengers on cars of the Annapolis 
Company within the District of Columbia, such 
cash fares, tickets, identification checks or other 
evidence of the right of a passenger to ride as 
said Washington Company was legally entitled 
to collect from passengers on its own cars . . . 

in consequence of which the Annapolis Company 
must be held to have received this cash and 
these tickets, and other evidence of the right of a 
passenger to ride, as the property of the Wash¬ 
ington Company and is accountable to the 
Washington Company therefor at the rates the 
Washington Company would have been entitled 
to collect from passengers on its own cars.” 

1269-E:*—4 
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11 . 

ANNAPOLIS COMPANY ADMITS NO CONTEM¬ 
PORANEOUS CONSTRUCTION INVOLVED 
CONCERNING COMPENSATION PROVIDED 
FOR IN ORIGINAL CONTRACT AND SUB¬ 
MITTED TO ARBITRATION. 

On page 17 of the Annapolis Company’s brief it 
advances the theory as it did in the court below: 

‘‘It is our contention that the contemporaneous 
construction of this contract over a period of 
years, acquiesced in and. agreed to by both 
parties, should be given decisive weight in de¬ 
termining the meaning of Article 9.” 

The principle of law is inapplicable to this case other¬ 
wise we could approve of the citations in its brief and 
other cases upholding the proposition, but there is no 
such contemporaneous construction in this case that this 
proposition of the law can be applied to. 

The contract provides for three separate stages to 
be determined by the volume of business, in the District 
of Columbia, produced by the Annapolis Company. 

When the collection of fares, the property 
of the Washington Company, made on the 
Annapolis cars in the iMstrict of Columbia 
figured at cash fares the amount received and 
paper fares at 4J cents amount to, one, “less 
than 50,000,” two, “50,000 and under 70,000,” 
and three, “70,000 or more.” 

In each one of these stages the contract provides for 
a different construction and from the year 1907 to 
1917 the volume of receipts did not reach or exceed 
$50,000 so that “one” applied and was followed. In 
the year 1917 the volume of receipts did reach $50,000 
which called for a different construction and the 
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Annapolis Company not being willing to accept the 
construction advanced by the Washington Company 
requested this difference and others not necessary 
to be mentioned here be submitted to a board of arbi¬ 
trators as provided for in said contract. This the 
Washington Company agreed to and both parties 
signed articles of submission on the 7th day of July, 
1919. (Record, p. 56.) 

The record clearly discloses that the Annapolis 
Company admitted there could be no contemporaneous 
construction placed upon the contract. (Record, p. 
72.) 

‘‘Mr. Williams: I will tell you, it was the 
best that could have been gotten by the Annapolis 
Company. I will say that up to 1917 there 
was no apple of discord, because the receipts 
never reached $50,000. 

“Mr. France: lliere was not any apple. 

“Mr. Williams: There was not any apple of 
discord or of any other kind. Now, when 
they passed the mark of $50,000, then this 
question had to be solved. 

* 

(Record, p. 73) 

“Mr. Williams: Now, for example, our cars 
started in here in a small way on February 7, 
1908; then on or before March 20th they billed 
us for twenty-three days in Pebruary, you see, 
and then each month they billed us, and as the 
$50,000 did not come in we simply paid as per 
the contract within twenty days after the end 
of that month, and it went along. So there is 
no such thing as contemporaneous discussion, 
(construction) because there could not be any 
until the controversy arose.” 

What we have thus stated should be a sufficient 
and conclusive answer to the present contention of the 
Annapolis Company, on page 17, advancing its- theory 
with reference to a contemporaneous construction of 
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the contract and the following discussion and quota¬ 
tions, from the record, further prove our contention. 

It thus appears that up to the year 1917 no question 
occurred as to the proper construction of this contract 
under the conditions which had arisen up to that time, 
because the gross receipts, either actual or as ascertained 
under the formula above mentioned, had not amounted 
to as much as $50,000.00 per annum. The practice 
had arisen, however, of the daily receipts on the trains 
being turned over to the Annapolis Company instead of 
being delivered in kind daily to the Washington Com¬ 
pany, as contemplated by the contract. It also appears 
that as a matter of convenience, and to make its route 
attractive, the Annapolis Company, had with the 
concurrence of the Washington Company, published 
with the Interstate Commerce Commission, through 
rates on its cars from Maryland points to Washington, 
and return, and for that portion of the fare covered by 
the trip from the District Line into the terminal of the 
Annapolis Company, it attached to its ticket a coupon, 
purporting to be ^‘issued on account of” the Washington 
Company, which coupon entitled the holder to all of 
the privileges of a cash fare and local ticket passenger 
within the District of Columbia, including the right 
to a transfer to the lines of the Washington Company 
at any intersecting point to any section of the city. 

Notwithstanding this concurrence in this through 
rate published by the Annapolis Company, and con¬ 
curred in by the Washington Company, there was 
never any agreement between the two companies for a 
division of this through rate, or any agreement by 
which the Washington Company ever agreed, if in 
fact it had the right to agree, to receive less than the 
legal rate of fare from passengers transported over its 
tracks under its franchises within the District of Co¬ 
lumbia,' as provided in the contract itself. 
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The Annapolis Company places such stress on the 
accountings which took place between it and the Wash¬ 
ington Company prior to the year 1917, by which it 
claims that it accounted for these coupons issued by it 
at the rate of 4lc, instead of at the rate of 4 l/6c. If 
as it claims, they were to have been accounted for as 
if they were strip tickets, it is apparent that as long 
as the fares within the District of Columbia did not 
exceed 5c cash, or 4 l-6c for strip tickets, that as between 
these two companies the only question that could 
exist would be whether these tickets should be accounted 
for as strip tickets or as cash fares. (Record, pp. 
116-117.) 

These coupon tickets, attached to other tickets, 
could not be accounted properly as strip tickets, because 
they were not sold in minimum quantities of six to a 
purchaser, but were in fact sold one at a time, through 
the ticket offices, and were in fact cash fares, and should 
have been accounted for at 5c each. But as they 
had to add Jc to every ticket taken up, it made no 
difference to the Annapolis Company whether it counted 
these coupons as cash fares at 5c each or as ticket fares 
at 4jc each, plus fc. If they were counted as cash fares, 
no bonus or surcharge was added. If they were counted 
as 4iC each, a bonus or surcharge was added. So 
that it was as long as it was broad, either way to it, 
and no question could have arisen between the com¬ 
panies until the fares were raised in 1918. But by 
that time this controversy had arisen: the parties under 
the contract were bound to submit it to arbitration, 
and pending the submission, the parties thereafter 
rendered these tentative accounts just as they had 
been doing, but relying upon the final award to deter¬ 
mine the ultimate rights of both parties. 

This was peculiarly necessary in view of the fact 
that at that time the controversy which was settled 
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by the arbitrators and which is not involved in this 
case having been determined adversely to the Wash¬ 
ington Company by the award of two of the three 
arbitrators as to the disposition to be made of the 
f cents paid on every ticket taken up prior to reaching 
the $50,000 stage. 
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m. 

THE AWARD AND FINDINGS WITH RESPECT TO 

ACCOUNTINGS. 

Counsel for the Annapolis Company in their brief, 
p. 19, say: 

^^The plaintiff has taken the position that two 
accountings are pro\ided for in the contract. 
The first one, it is claimed, is for the purpose 
of determining the extent of the liability of the 
Annapolis Company to the Washington Company 
because of collections made on the Annapolis 
cars; the second one is alleged to be for the 
purpose of ascertaining the years in which the 
amount of traffic was so small as to entitle the 
plaintiff to additional compensation to that 
accruing from the daily receipts, cash and 
tickets. There is nothing in the contract to 
indicate that two accountings were essential. 
There is nothing in the award of the Board of 
Arbitrators to justify plaintiff^s contention that 
two accountings should be had.^’ 

The learned counsel for the Annapolis Company 
doubtless misapprehended the position of counsel for 
the Washington Company in this respect. We have 
never contended that the contract provided two ac¬ 
countings other than the Annapolis Company con¬ 
tends, to wit, for monthly accountings and an annual 
readjustment. Neither does the contract in any way 
or in any place provide for an accounting for the purpose 
of ascertaining the years in which the amount of traffic 
was so small as to entitle the plaintiff to additional 
compensation to that accruing from daily receipts, from 
cash and tickets. 

The contract provides that the Washington Company 
is to have all of the cash and tickets collected and 
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that in addition to that is to have | of one cent for all 
tickets, transfers, and other evidence of the right of 
a passenger to ride. This | of a cent to be paid monthly 
by the Annapolis Company to the Washington Com¬ 
pany until in the manner provided in the contract 
and under the formula therein stated, the minimum of 
$50,000 is reached. This accounting and the one of 
like nature for the purpose of ascertaining when the 
$70,000 stage is reached is the only accounting provided 
for in the contract. The second accounting which the 
Washington Company contends is necessary is not 
provided for in the contract but grows out of the de¬ 
partures from the contract, first occasioned by the 
Annapolis Company collecting as the agent of the 
Washington Company the cash fares, tickets, etc., 
which the contract contemplated the Washington Com¬ 
pany was to collect, and second, the other departure 
from the contract occasioned by the Annapolis Com¬ 
pany selling “on account of the Washington Company” 
tickets good on the lines of the Washington Company 
and which, as heretofore pointed out, Mr. Williams 
and Mr. Doyle both stated were never contemplated 
to be issued under the contract at all. These are the 
matters which make necessary the second accounting 
to which the learned counsel probably refers, and is 
referred to in the award. 

The contract did not contemplate that the Annapolis 
Company should act as the agent of the Washington 
Company either in selling tickets or in collecting fares. 
Notwithstanding this, however, they had as agents of 
the Washington Company both collected tickets and 
cash fares and sold tickets “on account of the Wash¬ 
ington Company.” They are accountable, therefore, 
to the Washington Company for all such sums and 
tickets collected and sold without any provision in 
the contract in that respect. 


57 


The other accounting is the arbitrary one provided 
for in the contract. It is for the purpose of ascertaining 
first, when by reason of the volume of traffic the An¬ 
napolis Company shall cease paying J of a cent per 
passenger riding on tickets, and transfers, and second, 
when the Washington Company shall pay to the 
Annapolis Company any portion of the revenues 
received by it from the traffic. 

On page 21 of the Annapolis Company’s brief it makes 
the following statement: 

“At the time the contract was entered into 
tickets were selling in the District of Columbia 
at 4 1-6 cents each. It is certain that the 
parties hereto did not contemplate accounting 
on the basis of 4 1-6 cents for paper transpor¬ 
tation, because at the start and for many years 
thereafter, the accounting was on the basis of 4J 
cents.” 

In answer to this we will call this Court’s attention 
to what has just been said regarding the fact that from 
1907 to 1917 the receipts of the Annapolis Company 
in the District of Columbia never reached $50,000 and 
the Washington Company billed the Annapolis Com¬ 
pany at— 

Cash fares 5 cents, the lawful cash street railway 
fare in the District of Columbia, and 

All other fares at 4j cents, the figures stated 
in the contract to which was added | cents, the 
additional compensation stated in the contract. 

This was clearly brought out before the arbitrators 
and the court below and we here collect and quote a 
few excerpts from the record: 

(Record, pp. 82-83) 

“Mr. Williams: Both companies in billing 
backwards and forwards have billed it on the 
contract rate of five cents for cash fares and 
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four and three-quarter cents for non-cash fares. 

“Mr. Gardiner: If any question has ever 
arisen as to billing it on any other basis than the 
five cents, when and under what circumstances 
did it arise? I may be anticipating some evidence. 

“Mr. Williams: The increased fare did not 
go into effect during the period we have before us 
at the present time, 1917 and 1918. 

(Record, pp. 86-87) 

“Mr. Williams: I do not like to irritate 
Mr. Ham in any way, but if you do call it a 
fiction, our conductors with the initials of the 
Annapolis Company on their caps would have 
gone to the Annapolis Company and turned in 
the receipts. 

“Mr. Ham: I think it makes a difference in 
subsequent years, and it turns out our accounting 
department has been billing you cash fares at 
five cents, which is purely an error, as we see it. 
They should have billed you at eight cents, 
because you collect the money. You did collect 
it and it was our money. But through error in 
our accounting department they billed you only 
at five cents. 

“Mr. Gardiner: But under the contract if 
they collect five cents, eight cents, or three cents, 
they collect it as your agent after all. 

“Mr. Williams: We accounted for the actual 
number of passengers carried and then the 
cash fares separate. 

“Mr. France: I do not see that the Wash¬ 
ington Company would be in any better position 
by actually collecting this money. 

“Mr. Barbour: Not a bit. 

“Mr. Bowen: It is a matter of convenience, 
that is all. 

(Record, p. 90) 

“Mr. Williams: IsnT it something like this, 
gentlemen, that the contract does not expressly 
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provide for any paj^ment by the Annapolis 
Company except f of one cent? 

“Mr. Ham: Absolutely. 

“Mr. Williams: Except the payment of f 
of one cent, which was a rough way of getting 
at an equivalent of a 5-cent fare on every pas¬ 
senger; and that you have certain figures here, 
but what you have to bear in mind is that that 
second paragraph of Section 9 is practically an 
accounting paragraph, which has nothing whatever 
to do with payment, except as it shows that you 
have stepped up to S50,000 or fallen below it, 
or stepped up to $70,000 or fallen below it? 

“Mr. Ham: My interpretation of it is probably 
only a duplication of what I have said before, 
that, just as you have now stated, the Annapolis 
Company is not to pay anything except f of a cent. 
We get all the fares. In addition to that we 
get J of a cent for non-cash passengers for a cer¬ 
tain time, after which we do not get it. That is 
all there is to it.’' 

The Washington Company admitted before the 
arbitrators and the court below that it billed the 
Annapolis Company as stated and from the latter 
part of 1918, after the increase in fare, until sometime 
in 1923 it did not change its style in billing for the 
plain reason that the question was then before the 
board of arbitration for settlement and it was not neces¬ 
sary to change its billing until the arbitrators had pub¬ 
lished their award and declared the disposition to be 
made of the fund arising each year from the f cent 
provision before the $50,000 was reached each year. 
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IV. 

SUIT ON AWARD. 

While we have answered a similar contention pre¬ 
viously herein, it will suffice to state: 

(a) This Position of the Annapolis Company is 

Untenable. 

This position of the Annapolis Company that, “the 
award settled the basis of compensation at 4J cents for 
paper transportation” is untenable. It is only required 
to read the award to clearly see what an unwarranted 
statement this is and the only place in the contract 
that four and one-quarter cents (4|c) is mentioned 
is in the second paragraph of Section 9, where it is 
stated that: 

“All cash fares, tickets, identification checks, 
or other evidences of the right of a passenger to 
ride . . . are to be retained by and be 

the property of the Washington Company; and 
in accounting to the Annapolis Company for 
receipts from passengers . . . for the purpose 

of fixing the annual amount of receipts, as herein¬ 
after expressed, shall be given values as follows: 
Cash fares at the amount received and each ticket, 
identification check or other evidence of the right 
of a passenger to ride at four and one-quarter 
cents (4jc).” 


It will be observed that this valuation is to be given 
not as a basis of division of the rate, but merely “for 
the purpose of fixing the annual amount of receipts” 
on which depends the right of the Annapolis Company 
to cease paying the Washington Company the additional 
compensation of three-fourths of a cent (fc) per pas¬ 
senger as provided for in the contract. This pro- 
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vision has no relation whatever to the question as to 
what the Annapolis Company should pay the Wash¬ 
ington Company for the daily collections of fares 
which the contract contemplated should go into the 
hands of and remain the property of the Washington Com¬ 
pany. It could not have been intended to specify 
a rate at which the Annapolis Company should account 
to the Washington Company for such fares, because the 
contract did not contemplate, as admitted by the plead¬ 
ing, that those fares would ever be in the hands of the 
Annapolis Company. In addition, this provision as 
to four and one-fourth cents (4Jc) was only applicable 
until an excess of $50,000 was reached, after which the 
same tickets were, as appears from the last paragraph 
of Section 9, “to be given a value of four and one sixth 
cents (4 l-6c).’^ It would be equally as consistent for 
the Annapolis Company now to claim that the contract 
fixed the basis of valuation, that it was to refund to the 
Washington Company for fares collected by theAnnapolis 
Company, which neither the contract nor either party 
ever contemplated would ever be in its hands, was 
four and one-sixth cents (4 l-6c), as it is for it to contend 
that it fixes it at four and one-fourth cents (4Jc). 

(b) Values For Accounting Purposes in Contract, 
Distinguished From the Right on the Part of 
Washington Company to Collect the Legal Rates 
Prescribed by Regulatory Authority on Cars of 
Annapolis Company in the District of Columbia. 

Having in mind, therefore, that all the fares col¬ 
lected on cars of Annapolis Company within the District 
of Columbia shall be and remain the property of the 
Washington Company in accordance with the contract 
and award of arbitrators, at the local rate for cash and 
non-cash fares, as authorized by orders of the Public 
Utilities Commission, the only office or purpose of the 
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use of 4jc per passenger relied upon by the Annapolis 
Company, is in applying that part of the contract 
that deals with certain values declared by the contract 
to be used in arriving at various steps in the accounting 
between the two companies. The first step under the 
contract is for the purpose of fixing the annual amount 
of receipts as hereinafter expressed, and shall be given 
values as follows—cash fares at the amount received, 
and each ticket, identification check, or other evidence 
of the right of a passenger to ride, at 45 c. As compensa¬ 
tion, the Annapolis Company agrees to pay the Wash¬ 
ington Company for each and every passenger trans¬ 
ported in said cars of the Annapolis Company and pay¬ 
ing for such transportation with a ticket, identification 
check or other evidence of the right of a passenger 
to ride, three-fourths of a cent (Jc), in addition to the 
fare received and retained by the Washington Company 
when and so long as the receipts of the Washington Com¬ 
pany from the passengers so transported in the cars 
of the Annapolis Company shall amount to less than 
$50,000 per annum. 

The second step under the contract is: 

“When, and so long as the receipts of the 
Washington Company from passenger traffic 
hereunder, including tlie payments in this section 
hereinabove provided, actually made . . ., 

shall amount to seventy thousand dollars($70,000) 
per annum, after deductions in this paragraph 
liereinabove provided, the Washington Com¬ 
pany shall pay the Annapolis Company, out 
of any excess of its receipts above the 
said seventy thousand dollars ($70,000) net 
to it, such amount as may be in excess of four 
(4) cents for each passenger so carried by the 
Washington Company, on the cars of the 
Annapolis Company, from a point in the Dis¬ 
trict of Columbia to a point in the State of Mary¬ 
land, or from a point in the State of Maryland 
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to a point in the District of Columbia. Tickets, 
identification checks, or other evidence of the 
right of a passenger to ride, except free passes, 
are, for the purpose of arriving at the said 
excess or surplus to be paid, to be given a value of 
four and one-sixth (4 1-6) cents; provided, that 
in case of any voluntary or compulsory reduction 
of fares by the Washington Company for trans¬ 
portation of passengers over the tracks of railway 
hereinbefore mentioned, then there shall be a 
corresponding reduction, equal to such per cent 
reduction in fares, in calculating fare values, 
totals, compensation and excess payments as in 
this section provided.” 

Except for the purpose of defining the values to be 
given in accounting between the two companies in 
arriving at the steps above mentioned, nothing is con¬ 
tained in the contract that affects the first and funda¬ 
mental principle provided in the contract, to wit, that 
all fares—cash and non-cash—shall be collected of all 
passengers on the cars of the Annapolis Company 
while in the District of Columbia, and which fares— 
cash or non-cash—shall be and remain the property of 
the Washington Company. 

Continuing on page 22 of its brief the Annapolis 
Company says: 

“The defendant (Annapolis Company) has 
always contended that the decision of the 
arbitrators so far as it was applicable to the 
controversy now existing between the parties 
is conclusive and binding. It seems clear that 
the Board was asked to settle the construction 
of the provisions of the contract relating to the 
compensation to be paid by the defendant to the 
plaintiff.” 

This is exactly the contention of the Washington 
Company, except the phrase “sum of money” should 
be used in the place of “compensation,” and has been 
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ever since the award of the arbitrators was first pub¬ 
lished on the 19th day of April, 1924, but the Annapolis 
Company on the next page of its brief states: 

“No question was submitted to the arbitrators 
on the effect of the raise in fares in the District 
of Columbia, although the local legal rate of 
fare had been advanced during the year 1919, 
approximately four years before the Board of 
Arbitration held its hearings.” 

and as stated in its plea filed below (Record, p. 18): 

“The defendant further admits that the find¬ 
ings of the Board of Arbitration constitute a 
true award for the year 1917, and for the year 
1918 also, except for the fact that the Board 
failed to consider the effect of the order of the 
Public Utilities Commission of the District of 
Columbia, abolishing the use of tickets within 
said District, and that because of the failure 
of said Board to consider the abolition of tickets, 
its findings for the year 1918 can not be cor¬ 
rectly, equitably or intelligently applied to the 
figures and receipts for said year.” 

It is upon this unreasonable, unwarranted and 
ridiculous contention, in view of the record, that issue 
was joined and the suit argued below. The Chief 
Justice very clearly and promptly, after hearing the 
arguments of counsel, stated his position, that he 
agreed with the position taken by the Washington 
Company, that the award of the arbitrators was final 
and binding upon both parties, and the principles 
therein stated should be applied to all succeeding 
years, and that no amplification or clarification of the 
award was necessary. 
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(c) The Annapolis Company Now Very Clearly Accepts 
This Contention Here Before This Court As Stated 
in Its Brief, Page 24. 

“The arbitrators had the entire contract before 
them and had they considered the first paragraph 
in Article 9 to warrant a charge different from 
the 4^0 rate, it is probably some mention would 
have been made of it in the award. At the time 
of the hearings the legal rate had been increased 
substantially and discussion of the effect of this 
increase was had between counsel in the presence 
of the Board during arbitration.’^ 


Continuing, then in speaking of the formula as stated 
in the aw^ard to determine, “the amount found due 
and payable by the Annapolis Company and the period 
for which it should be calculated and awarded (Record, 
p. 101),” states: 

“The portion of the arbitration award above 
quoted indicated the findings covered ^any cal¬ 
endar year.’ The decision having been rendered 
in 1924 at a time when the raise in fare was 
known to the arbitrators, the language of the 
award ‘covering any calendar year’ must have 
been used to settle the method of compensation 
for all years, including those since the legal 
rate of fare has been increased.” 


After making this admission and correct statement 
the Annapolis Company in the very next paragraph 
of its brief and on the next page states, (p. 25): 

“Absolutely nothing is said in the award 
which can be construed to mean that the con¬ 
tract provides for the local legal rate of fare as a 
measure of compensation for non-cash passengers. 
The award having been made on no such theor>", 
plaintiff can not maintain or establish it in this 
action.” 

1269-E—5 
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No such question as this was raised in the lower 
court and hence can not be raised here. But it is diffi¬ 
cult to understand such a statement as the last cited. 
In dealing with the question of ‘‘local legal rate of fare’^ 
and the “increase in fare/^ ordered by the Public Utilities 
Commission providing, (Record, p. 129), finding 8: 

“Effective June 1st, 1919, to October 31st, 
1919, the rate of fare was 5c cash with a charge 
of 2c for all inter and intra company transfers.^’ 

the award in reference thereto states (Record, p. 109): 

“We find that the identification checks men¬ 
tioned therein are what are commonly known 
as ‘transfers^ and have so regarded them in our 
findings under ‘a’ hereinbefore set forth. 

“While under article 8 of the original contract 
transfers were to be issued without charge to 
passengers in the cases mentioned in ‘e’, ‘f,' 
and ‘g,’ yet, it is not denied that the orders 
made by the Public Utilities Commission of 
the District of Columbia apply to such transfers, 
nor is the legality of such orders que^ioned. 

“The Washington Company by virtue of 
such orders is entitled to charge and receive 
two cents for transfers in the cases mentioned 
in ‘e,’ ‘f,’ and ‘g’ and is not required to pay or 
account to the Annapolis Company for the 
moneys received therefore.^’ 

The “e,” “f,’’ and “g’’ referred to in this part of the 
award are sections of the articles of submission dated 
the 7th day of July, 1919 (Record, pp. 56 to 59): 

e. “Is the Washington Company entitled 
to charge two cents (2c) for the identification 
checks issued by, or on behalf of, the Annapolis 
Company to passengers coming into Washington 
on the cars of the Annapofis Company . . . 

and, if not, what amount, if any, is due from 
and to be paid by the Washington Company 
to the Annapolis Company on account of moneys 
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paid to the Washington Company for such 
identification checks? 

f. “Is the Washington Company entitled 

to charge two cents (2c) for identification checks 
issued to passengers bound out from Washington 
on its cars . . . and if not, what amount, if 

any, is due, etc. 

g. “Is the Washington Company entitled 
to charge for persons riding in the cars of the 
Annapolis Company, in the District of Columbia, 

. two cents (2c) per transfer for transfers issued 
at intersecting lines in Washington . . . and 

if not, what amount, if any, is due, etc.’’ 

“The foregoing questions e, f, and g are to be 
considered and determined by the arbitrators 
in the light of the said contracts between the 
companies, the Public Utilities Act in force in 
the District of Columbia, and the Orders of the 
Public Utilities Commission of said District of 
Columbia.” 

It will be noted in this respect while the arbitrators 
were requested in “a” of the articles of submission 
(Record, p. 57): 

“a. Under the proper construction of the 
provisions of said contracts relating to the 
compensation to be paid by the Annapolis 
Company to the Washington Company . . . 

what amount, if any, was or is payable by the 
Annapolis Company to the Washington Company 
for said traffic handled in the years 1917 and 
1918, and on what basis, .... 

“The said construction shall be applied to 
the facts and figures admitted by the parties, or 
found by the arbitrators upon such proper 
evidence as shall be offered. . . .” 

they were also requested in “e,” “f,” and “g” to deter¬ 
mine what amount was due the Washington Company 
by an increase in fare which went into effect in 1919. 
This would seem conclusive as an answer to the An- 
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napolis Company's contentions, that the questions of 
“legal rate of fare’’ and the “increase in fare” were 
not before the arbitrators. 

Indeed, the Annapolis Company has taken so many 
inconsistent positions in its brief that it is hard to 
understand just what it is now claiming and upon 
what ground it now relies to support any appeal. 
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V. 


DIVISION BETWEEN CARRIERS OF A THROUGH 

RATE OF FARE. 


(a) I. C. C. Tariffs. 

The appellant in discussing the division between the 
carriers of a through rate of fare says, on p. 25 of his brief: 

“If, however, we were to ascertain exactly 
what was being collected we would find there is a 
differential of 4c on a one-way ticket or of 9c 
on a round-trip ticket. In other words, if a 
ticket were purchased from the City of Wash¬ 
ington to Baltimore and return, the round-trip 
fare would be $2.05, but if a ticket were pur¬ 
chased from the District Line to Baltimore and 
return to the District Line, the price would be 
9c less than the usual round-trip fare of $2.05.^' 

The Annapolis Company omits to state that from 
the inception of this contract down until 1920 there 
was no differential charged by the Annapolis Company 
between the straight and round-trip tickets from 
Baltimore to the District Line and between Baltimore 
into Washington, including the coupons so much 
spoken of, good on the cars of the Washington Company 
sold by the Annapolis Company and attached to 
their tickets, and that such differential appeared for 
the first time in their tariff of I. C. C. No. 220, effective 
July 11, 1920, and that this fact would have been 
apparent under their tariffs, 1. C. C. No. 145, and the 
Maryland Tariff P. S. C. No. 35, referred to in request 
for Finding No. 15, refused by the Court, and which 
fact was made apparent by an exhibit produced by one 
of the Annapolis Company’s witnesses (see Record, 
pp. 122-123), but which the Court below refused to 
consider as evidence in this case upon technical grounds, 
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and on motion of the Annapolis Company, refused 
to permit the facts concerning its production to be 
certified in the record, but even on the record itself there 
is nothing in either record to show that prior to July 
1st, 1920, there was any differential in these rates, and 
we assert with confidence that the Annapolis Company 
will not claim that there was. (Record, p. 123.) 

The Washington Company contends that the tariffs 
filed by the Annapolis Company with the Interstate 
Commerce Commission, and concurred in by the Wash¬ 
ington Company, have nothing to do with the division 
of fares between the companies, and all evidence ad¬ 
mitted on this question was introduced over the ob¬ 
jection and exception of the Washington Company, 
and constitutes the first assignment of error of the 
Washington Company in its appeal. No. 4700 (Brief, 
p. 6). The foregoing discussion under “reply nos. 1 to 5*^ 
we wish might have been avoided because relating to 
matters improperly raised by the Annapolis Company, 
and which we contend were concluded by the Award 
and Findings of the Court below. We considered it 
necessary, however, to make the above reply in case 
this Court decided such matters properly in issue, and 
for similar reason we take the liberty of making a 
general outline and discussion in respect to the contract 
and Award, trusting it will be helpful. 

(b) Nature of Contract. 

The contract of 1907 was a mutual scheme agreed 
upon between the Annapolis Company and the Wash¬ 
ington Company for the furnishing of certain local 
facilities, terminal and use of tracks which the Ann¬ 
apolis Company did not have, that is to say, the Ann¬ 
apolis Company's tracks ran to the District of Columbia 
line, and it had no franchise rights in the District of 
Columbia and could not operate its cars in the District 
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of Columbia except under a contract. The arrangement 
was very similar to the kind of scheme agreed upon by 
certain steam railways for the purpose of securing 
freight facilities in the City of Chicago, and reported 
in case of People’s Valuation and Supply Co. vs. Grand 
Trunk Railway, 30 I. C. Rep. 657, where the Commission 
said: 

^Tt is a joint arrangement so far as the Soo 
Line and the Grand Trunk are concerned, but 
technically the resulting rate is not a joint 
through rate.” 

The Commission further in referring to the basis of 
the arrangement therein made said: 

^‘In view of the basis upon which charges for 
reciprocal services in Chicago have been estab¬ 
lished by agreement among the carriers them¬ 
selves—a basis which ignores no single factor of 
rate making so completely as it ignores the cost 
of service, and which is founded upon mutual 
concessions to the end that their own operations 
may be facilitated and the service to the public 
made more efficient and simple by the applica¬ 
tion of flat Chicago rates to points within that 
district—we find no reason to hold with the Soo 
Line that before the Grand Trunk may be al¬ 
lowed to receive its reciprocal charge upon this 
particular commodity, ‘it must show us the 
figures.’ 

“The division of a joint rate between carriers 
is a matter of agreement between the par¬ 
ticipating carriers in the first instance. The 
law prescribes no basis upon which our findings 
shall rest when, in the event of the contingencies 
provided for in the act, the duty of fixing the 
divisions falls upon us. 

“As stated in our original report, the Soo 
Line is under a disability in respect to terminal 
facilities in Chicago ... If the Soo Line 
desires to give its shippers the benefit of de¬ 
liveries on the tracks of other carriers in Chicago, 
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it must expect to pay for the use of such facilities. 
We can not say, upon the evidence in this record, 
that the charge of 1 cent per 100 pounds, minimum 
$6 per car, is more than a reasonable charge for 
that service. We express no opinion upon that 
point, but find no reason to hold that the Soo 
Line is entitled to obtain terminal services at 
any less charge than other carriers pay for the 
same or like services. 

• ••••• • 

^‘It is our conclusion and finding, from a 
consideration of the whole situation, that the 
Grand Trunk should not be required to perform 
the service herein question for the Soo Line 
at any less charge than it receives from other 
carriers, or which it pays to other carriers for 
like service; and that, therefore, out of the rate 
to Chicago, the Soo Line should allow, and the 
Grand Trunk should receive for switching cars 
of ice the charge hereinbefore enumerated— 
being the amount first mentioned.^’ 

Further applying the principles in the decision just 
quoted to the matter in issue, the Annapolis Company 
is required to pay for the terminal and running facilities 
at the amount provided in the contract and which is 
not in any respect to be arrived at by undertaking to fix 
a division of any through rate which it, the Annapolis 
Company, may undertake to place in effect in ac¬ 
cordance with the tariffs which it has filed. 

The arbitrators not only recognized this principle, 
but carried it to its logical conclusion when they de¬ 
termined, as heretofore pointed out, that the full value 
of all transfers for which a charge was exacted, should 
accrue to the Washington Company, and should remain 
its property, without liability for accounting therefor 
to the Annapolis Company, though the contract was 
silent on this point. 

This conclusion of the arbitrators, however, was in 
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strict compliance with the scheme of the contract and 
logical, when we recall that though at the time this 
contract was issued, no charge was permitted for 
transfers, and though under the formula in question, 
they had for the purposes thereof, a value of four and 
one-fourth cents (4Jc) in some instances and a value of 
four and one-sixth cents (4 1-Gc) in others, ascribed 
to them; and when we further recall that the contract 
did provide for a change in the values ascribed to these 
factors in event fares should be reduced “either volun¬ 
tarily or compulsorily” by the Washington Company, 
but that there was no corresponding provision for a 
change in their values in the event fares should be in¬ 
creased. The imposition of a charge for transfers under 
these circumstances was nothing more than an increase 
in rates. 

(c) Effect of Provisions of Contract and Division of 

Rates. 

(1) The Washington Company shall collect from pas¬ 
sengers on the cars of the Annapolis Company such 
cash fares, tickets, identification checks or other evidence 
of the right of a passenger to ride, as said Washington 
Company may be legally entitled to collect from pas¬ 
sengers on its own cars. 

(2) All cash fares, tickets, identification checks or other 
evidence of the right of a passenger to ride, collected 
by the Washington Company on the cars of the Ann¬ 
apolis Company, are to be retained by and be the property 
of the Washington Company. 

It is also clear that the provisions above quoted 
vested in the Washington Company not only the right 
of possession, but the ultimate right, title and ownership 
to the fares collected daily and that the only recourse 
the Annapolis Company had for any contribution 
therefrom depends wholly upon the application of the 
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appropriate formulae prescribed by Section 9 to the 
volume of traffic thereby referred to. 

It is clear that the effect of such an agreement was 
to arrange for through transportation of passengers on 
cars of the Annapolis Company from points in Maryland 
to points within the District of Columbia. But for 
that contract there would have been no obligation to 
accept the cars and passengers from the Annapolis 
Company. Without such an agreement the Annapolis 
Company could not have filed its tariff with the Inter¬ 
state Commerce Commission containing the rates for 
through service therein. (New York, New Haven & 
Hartford R. R. Co. vs. Platt, 7 I. C. Reports, p. 323). 

The provision of the contract just mentioned, provides, 
as aforesaid, that the Washington Company ‘‘shall” 
collect from passengers on cars of the Annapolis Com¬ 
pany, all cash fares, tickets, identification checks, or 
other evidence of the right of a passenger to ride, as 
said Washington Company may be legally entitled to 
collect from passengers on its own cars. The essential 
feature of this provision was that the Annapolis Company 
agreed to furnish the cars and crews and that the Wash¬ 
ington Company should receive from the passengers 
carried in the District of Columbia the rates prescribed 
for passengers on its own cars within the District of 
Columbia. Thus expressed otherwise, the Annapolis 
Company agreed to include and to assume or to absorb 
in its through rate the full local rate charged other 
passengers by the Washington Company in the Dis¬ 
trict of Columbia, whatever might be the through rates 
published in tariffs filed by the Annapolis Company 
with the Interstate Commerce Commission, the neces¬ 
sary corollary being that the Annapolis Company would 
take for its share only the difference between the legal 
rate charged other passengers within the District of 
Columbia and the amount of a given through rate pub- 
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lished by it. This is the only way in which the in¬ 
tegrity of that vital provision of the contract could 
be upheld reading that the Washington Company shall 
collect from the passengers such fares “as it collects 
from other passengers on its cars . . . to be re¬ 

tained as its own property.” The contract did not 
specify what the Annapolis Company should receive 
for carrying interstate and District passengers. It 
explicitly declared what the Washington Company 
should receive. 

(d) The Effect of Filing Tariffs. 

It is assumed that carriers must have entered into 
contract relations with each other by express stipulation 
or mutual understanding, which imposed upon them the 
obligation to accept through transportation, and the 
mere filing of a tariff by one carrier with the concurrence 
of the other could not change the intent of the con¬ 
curring company in the through rate in the absence of an 
expressed agreement so ,to do. New York, N. H. & 

H. R. Co. vs. Platt, supra. 

As stated in Empire Coke Co. vs. B. & S. R. Co., 
31 I. C. C. 573, the basis of division of through rates are 
matters of agreement between participating carriers, 
separate and distinct from the mere establishment 
thereof. Akron, etc., Ry. Co. vs. U. S., 261 U. S. 184, 
201-2, 67 L. Ed. 605, 617. 

In the investigation of Transportation of Barley, 24 

I. C. C. 664, the Commission stated that the division 
of rates are matters of agreement and bargain between 
the carriers. 

In Topeka Traffic Assn. vs. A. & V. Ry. Co., 27 
I. C. C. 428, the Commission stated that carriers 
participating in a joint rate may ordinarily agree 
upon such divisions as they see fit, provided the rate 
itself is just and reasonable. 
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Thus the principles stated by Judge Cooley and 
approved in New York, N. H. & H. R. Co. vs. Platt, 
supra, are applicable: 


“ ‘Where rates are exclusively over the line 
of one company, the concurrence of another is, 
of course, not necessary; but I do not understand 
that there is anything improper or illegal in any 
carrier that has established any rates upon its 
own line giving rates to points upon the lines 
of other roads, making those rates by the addi¬ 
tion of its own legally established rates to those 
which prevail and which in the same way are 
legally established upon the lines of the other 
road. In other words, a combination of rates 
made in that manner is perfectly legal, and the 
publication of the combination by any one of 
the carriers, although it has not been agreed 
to between them, might not only be legal but a 
great convenience to the public. Now I do 
not understand whether the St. Louis & San 
Francisco Railway, in the new rate sheet issued 
by them, assumed to make any change in the 
rates established by any other company. It is 
consistent with the rate sheet that all they did 
was to reduce their own local rates, and then in 
making rates to and from Chicago to add the 
prevailing legal rates beyond their own line. If 
this was all they did, and if they published their 
own reduced rates legally, they would not seem 
to have violated the law. . . .” 


In the case at bar even if the Annapolis Company 
did publish a through rate less than the sum of the 
locals, this gives it no right to charge the deficit to the 
Washington Company, in the face of the contract pro¬ 
vision herein force by which the Washington Company 
was to “receive and retain as its own’^ the full legal 
local rate, and in certain contingencies to receive a 
bonus from the Annapolis Company. 
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But the Commission continued in the case last cited: 

“But it by no means follows that one carrier 
can add to the duly established rates of another 
carrier any amount it pleases^ less than its own 
local rates, and publish and use that sum as a 
through rate to points on the line of such other 
carrier. Such a through rate is neither a joint 
rate nor a combination rate. It is obviouslj'^ 
not a joint rate, for joint rates can be made 
only by the concurrence or assent of connecting 
carriers. It is not a combination rate for one 
of its component parts has no legal existence 
or sanction as a separate or local rate. There 
must be lawful rates upon each of the roads 
before there can be a lawful combination of 
rates. Every road is free to make its own rates, 
but no road of its own accord can charge more or 
accept less than its own rates for any service it 
may render. The local rates of one road may be 
combined with the local rates of another road 
for the purpose of naming through rates which 
are merely the sums of two or more local rates, 
and no other or different through rates can be 
legally applied except by the mutual consent of 
connecting roads or an implied agreement arising 
from their relations and previous course of 
business. A through rate made by such con¬ 
current action is the ‘joint’ rate mentioned in the 
statute. It may be a rate in the division of 
which each of the participating parties receives 
less than its established local rates, or it may 
he so divided that one or more of them receives 
full locals, the other party or parties accepting 
less than local rates. Whatever the basis of 
division, the essential feature of a joint rate is 
that connecting roads have agreed or mutually 
consented to carry traffic from points on one 
road to points on another road for an aggregate 
charge which is less than the sum of their local 
charges between the same points. Without such 
agreement or consent neither of them has au¬ 
thority to name or allow a lower through rate than 
the combination of their locals.” 
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As above pointed out it is one of the points agreed 
that there was no agreement by which the Washington 
Company should take less than the rates specified 
in the original contract for carrying through passengers. 

In Peoples Fuel & Supply Co. vs. G. F. W. Ry. Co., 
30 I. C. C., 657-661, it was said: 

“The division of a joint rate between carriers is 
a matter of agreement between the participating 
carriers in the first instance. The law pre¬ 
scribes no basis upon which our findings shall 
rest when in the event of the contingencies 
provided for in the act the duty of fixing the 
divisions falls upon us.'’ 

Hence in transportation parlance, “rates," and 
“charges" do not have the same meaning as “divisions." 
The words “rates" and “charges" commonly refer 
to the sums or amounts which shippers are obliged 
to pay for the transportation of their goods. The 
word “fares" has the same meaning as “rates," except 
that it is applicable to passenger traffic. The word 
“division" has a wholly different meaning, indicating 
the portions of joint through rates or fares agreed 
upon by carriers, parties thereto, or established by 
regulatory bodies as their respective shares of such 
rates or fares. That there is a clearly defined dis¬ 
tinction between the “rates and fares," on the one 
hand, and .“divisions" on the other, is shown by the 
Act to Regulate Commerce and by the decisions of 
the Commission. See Western Pacific R. R. Co. vs. 
S. P. Co., 55 I. C. C. 71. 

Furthermore, the Act to Regulate Commerce provides: 

“Every common carrier subject to this act 
shall also file with said Commission copies of 
all contracts, agreements, or arrangements with 
other common carriers, in relation to any traffic 
affected by the provisions of this act to which it 
may be a party." See Barnes Federal Code, 
U. S. Cumulative Suppl. 1919-24. 
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It was admitted by the Annapolis Company that the 
only contract between the parties was that of 1907 as 
modified by the 1909 supplement. This contract dealt 
with interstate and District traffic alone, and specified 
that for that traffic the Washington Company was to 
receive the full local rate, as a minimum, ^Ho be re¬ 
ceived . . . and retained” as its own, and as 
hereinbefore stated required the Washington Company 
to collect rates or fares which it was legally entitled 
to collect from passengers on its own cars in the Dis¬ 
trict of Columbia and which were to be retained by 
and be the property of the Washington Company, 
with a provision for further compensation direct from 
the Annapolis Company in event the amounts realized 
from passengers as measured by the prescribed formula 
fell short of $50,000 per annum. 

The natural conclusion is that when the Annapolis 
Company filed its tariffs with the Interstate Commerce 
Commission covering through rates from points in 
Maryland to points in the District of Columbia, that 
the Annapolis Company knew the Washington Com¬ 
pany would be entitled under the contract of 1907 to 
receive the full rates of fare exacted of local passengers 
within the District of Columbia for non-cash fares and 
if the amount of the through rate published by it should 
be less than the combined local rates of both companies, 
that in such event the Annapolis Company would be 
compelled to absorb the difference in its portion thereof. 

It is presumed that where a through rate is filed that 
a previous contract exists between the carriers involved. 
New York, N. H. & H . vs. Platt, supra. See also 
Akron, etc., Ry. Co. vs. U. S., 261 U. S. 184, 67 L. Ed. 
605, 614-15, where the principle is fully recognized that 
the question of the division of rates is entirely separate 
and apart from the concurrence in a joint rate, and 
that the question of division is one of contract pri¬ 
marily between the participating carriers. 


80 


(e) If the Filing of the Tariffs Objected to Could Other¬ 
wise Affect the Claim of the Plaintiffs, the Require¬ 
ments of the Act in Relation Thereto Have Not 
Been Complied With. 

Every common carrier subject to the Interstate 
Commerce Act shall file with the Interstate Commerce 
Commission copies of all contracts, agreements or 
arrangements with other common carriers in relation 
to any traffic affected by the provisions of the Act, to 
which it may be a party. See Barnes Federal Code, 
1919-24, pg. 779. In this connection there is nothing in 
the record of this hearing to show that the Annapolis 
Company filed any contract with the Interstate Com¬ 
merce Commission, such as is contemplated as a pre¬ 
requisite to the establishment of a through rate, even 
if there had been any proper concurrence filed by the 
Washington Company to the through rate—which the 
record does not show. 

Under the Act to Regulate Commerce, a through 
rate may not be made with another common carrier 
which is not also subject thereto. See Central Yellow 
Pine Assn. vs. V. S. & P. R. Co., 10 I. C. C. 193. 

(f) The Washington Company Is Not Subject to the 

Act to Regulate Interstate Commerce and, there¬ 
fore, Could Not Properly Concur in a Through 
Rate and Participate in any Division Thereof. 

The Annapolis Company may be subject to the 
Act to Regulate Interstate Commerce but the Washing¬ 
ton Company is not, as decided by the Interstate Com¬ 
merce Commission in Case No. 13,135, in the matter 
of Jurisdiction over Depreciation Charges of the Wash¬ 
ington Railway & Electric Company, and it follows 
that no lawful rates have been established for the 
transportation of passengers from points in Maryland to 
points on the Washington Company named in the 
alleged tariff so far as the Washington Company is 
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concerned, excepting local rates, which it is permitted 
and required to charge other passengers on its line 
within the District of Columbia. Should the through 
rates from points in Maryland to points in the District 
of Columbia on lines of the Washington Company be less 
than the sums of the local rates of the Washington 
Company and the Annapolis Company (and as the 
Washington Company is entitled to its full local rates 
within the District of Columbia), it follows that if the 
alleged tariffs are to be given any effect, that the An¬ 
napolis Company must receive for the haul from points 
in Maryland to the District of Columbia line, only what 
is left of the through rate as published, after paying 
the Washington Company its full local rate. 

As above pointed out, the course of the Annapolis 
Company in respect to the transfer charges above 
mentioned, shows conclusively that they did not con¬ 
sider the local regulations affecting the use of transfers 
in the District of Columbia as affecting the joint rate, 
and hence, that they recognized the right of the Wash¬ 
ington Company to the entire local rate as prescribed 
by the local law\ 
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VI. 

UNENFORCEABILITY OF CONTRACT NOW 
CLAIMED BY THE ANNAPOLIS COMPANY. 

This is the next general subject of the Annapolis 
Company in its brief, page 27, and is advanced for the 
first time, it never having been mentioned either before 
the Arbitrators or the Court below at either hearing, 
it is therefore too late to give it any consideration. 

(a) This Case Is before This Court on a Bill of Excep¬ 
tions and Assignments of Error, and There Is 
Not Even One Word in Either the Bill of Exceptions 
Or Assignments of Error From Which an Inference 
Can Be Drawn Or Made That the Contract Is 
Unenforceable. 

Indeed, the Annapolis Company has always persist¬ 
ently maintained heretofore that the contract should 
be followed strictly even to the division of the tariffs 
filed with the Interstate Commerce Commission by the 
Annapolis Company and concurred in by the Wash¬ 
ington Company as is seen by the following: 

(b) Quotations From the Record. 

Record, p. 71-72) 

^‘Mr. Gardiner: Why did they pay more 
than the man in street? What was in their mind 
at that time? 

^‘Mr. Williams: Well, they had to. 

^^Mr. Gardiner: For what? 

*^Mr. Williams: Because they could not 
get in and they had to get in. 

Mr. Gardiner: That is, they paid them for 
the privilege of using this other company's 
right of way and track? 

‘*Mr. Williams: Yes. In other words, they 
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had gotten a very valuable investment. And 
I want to say this—I want to be as fair as I can— 
it would have cost a good deal of money to put 
an independent line, irrespective of the fight 
through Congress to get it, for the number of 
passengers they carried. In other words, it 
might be a good business to pay more than the 
man in the street because you had this valuable 
investment in Maryland which would be more or 
less worthless unless you brought your cars 
into the city, and it might, although I do not 
know what the figures would be—it might be 
if you built your own independent line the car¬ 
rying charges, etc., might run it up to a figure 
higher than this, due to the light density of 
traffic. 

^^Mr. Gardiner: In other words, a mutually 
advantageous agreement at that time, or sup¬ 
posed to be so, at least. 

‘^Mr. Williams: I will tell you, it was the 
best that could have been gotten by the Ann¬ 
apolis Company. 

(Record, p. 80) 

“Mr. Williams: Yes, sir; and in the contract 
we took care of the reduction but did not, ac¬ 
cording to our contention, take care of any 
increase, and the reason we assign is that they 
had a pretty good contract as it was. In what I 
am saying about this contract, we are not howling 
at something that is done. 

“Mr. Gardiner: I understand. 

“Mr. Barbour: As I understand, neither 
party is asking that the contract be departed from. 

“Mr. Williams: No.’^ 

In addition to these statements the Annapolis Com¬ 
pany’s witness, Charles C. Croggon, testified before 
Mr. Justice Hoehling, at the first hearing in the court 
below, (Record, p. 123): 

—“that the question of through rates and 
divisions is an entirely different thing; that 
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he has made apportionment of the through rate 
because he thought the divisions were in the 
contract, the second paragraph of Section 9 of 
the 1907 contract; under witnesses interpretation 
of the contract between plaintiff and defendant 
the participation of plaintiff in the revenues 
arising from this business is not affected by the 
fares prescribed either by the Public Utilities 
Commission of the District of Columbia or the 
Federal Commerce Commission; the contract 
between the parties fixes the rate or the division, 
according to his opinion, and that is not in¬ 
creased by rates granted plaintiff by the Public 
Utilities Commission but might be decreased 
thereby; this is because the contract does not 
provide for increases in rates affecting the amount 
which defendant shall pay plaintiff, but the 
contract does permit of a reduction; rates of the 
defendant company would affect the rights of 
plaintiff company in that they would have 
to be concurred in by the plaintiff with respect 
to the through rates; the plaintiff would not 
get any more under the through rate tariff as 
the contract fixes the basis of its participation; 
the extent to which each party participates in a 
through rate, prescribed in an Interstate Commerce 
Commission tariff, is absolutely a question of 
agreement between the carriers 


The Annapolis Company in view of the foregoing and 
its prior admissions, that it was not complaining of the 
contract but that it was the best that could be obtained 
states on page 28 of its brief: 

“That under the contract under consideration 
at the time it was entered into was exceedingly 
harsh and unjust to the Annapolis Company, 
can not be disputed. To illustrate its injustice 
and harshness, let us take for example the 
individual car-rider in the District of Columbia. 
If he had 25 cents he could buy six tickets for a 
quarter (i. e., 4 1-6 cents per ticket), and ride any 
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distance on all local lines. The Annapolis Com¬ 
pany, on the other hand, although it was certain 
to produce a large volume of business originating 
at the District Line, was forced to pay more 
than the individual rider.” 

It is utterly impossible to reconcile this statement 
with the statement by Mr. Williams before the arbi¬ 
trators as herein before stated but repeated here. 

(Record, p. 72) 

“Mr. Williams: Yes. In other words, they 
had gotten a very valuable investment. And 
I want to say this— I want to be as fair as I can— 
it would have cost a good deal of money to put 
an independent line, irrespective of the fight 
through Congress to get it, for the number of 
passengers they carried. In other words, it 
might be a good business to pay more than the 
man in the street because you had this valuable 
investment in Maryland which would be more or 
less worthless unless you brought your cars into 
the city, and it might, although I do not know 
what the figures would be—it might be if you 
built your own independent line the carrying 
charges, etc., might run it up to a figure higher 
than this, due to the light density of traffic.” 

In dealing with this general subject, “the unen¬ 
forceability of contract” the Annapolis Company cites 
several cases but we consider, in view of what has just 
been said, that it is not necessary to comment upon 
them at all and for the further reason that thev are 

•iT 

SO far fetched that they are not applicable in either 
principle or fact, to the case before this court. 

(c) This Court Has Stated It Must Decline to Pass 
Upon A Question Not Presented Below. 

In Whipple vs. Giddis, 25 App. D. C. 333, the opinion 
states: 

“The record fails to disclose that the attention 
of the court was called to what is contended to 
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be a qualifying word, i. e., ^certain’ and we have 
no right to assume anything which does not appear 
in the record. We must take it as presented 
and decline to pass upon a question not raised 
below. The first assignment of error is not 
based upon anything appearing in the record, 
and is therefore found not to be well taken/^ 

In Fields vs. U. S., 27 App. D. C. 433, Mr. Justice 
McComas, in his opinion states: 

“The appellant made no proffer of evidence 
respecting damanges, and we can not consider 
this question, which is not presented in the 
record.’’ 

In Cooper vs. Sillers, 30 App. D. C. 573, Mr. Justice 
Van Orsdel, in his opinion states: 

“The appellant pleaded the bar of the statute 
of limitations the amended declaration. There 
is nothing, however, to show that this defense 
was insisted upon, or specially called to the 
attention of the court below, and the plea seems 
to have been entirely abandoned by appellant. 
There is no assignment of error upon this point. 
This court will only consider errors that are 
properly assigned, and which have been called 
to the attention of the trial court, and a ruling 
made thereon, and to which exceptions have 
been taken.” 
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INTEREST. 

This is the last general subject in the Annapolis 
Company’s brief on page 45 and we think it is fully 
answered in the Washington Company’s brief filed in 
its appeal on that assignment of error in case No. 4700. 

We may say however that we think the rule as stated 
by Mr. Chief Justice White, in Billings vs. U. <S., 232 
U. S. 261, 58 L. Ed., 596, is the true rule to be followed 
in this case: 

‘‘Interest in all cases where equitably due 
unless forbidden by statute.” 


CONCLUSION 


From the foregoing it is apparent that notwith¬ 
standing the Annapolis Company’s admission that the 
Award of the Board of Arbitration is final and binding 
upon both parties thereto, and that said Board was to 
state the applicable rules for such settlements under 
the contract in question as the same may be deduced 
from a proper interpretation of the contract, including 
all questions and points involved in the appeal, the 
Annapolis Company now seeks indirectly to over come 
the effect of the Award and impeach the same; further¬ 
more, no new question or dispute is raised by the appeal 
which was not submitted by the parties to, and deter¬ 
mined by, the said Board of Arbitration, including the 
effect and disposition of the increase of fares in the 
District of Columbia. 

It is respectfully submitted, therefore, that all ques¬ 
tions affecting the construction of the contract now 
raised by the Annapolis Company, were fully sub¬ 
mitted to, negatived, concluded and determined by the 
Board of Arbitration, which said Award is final and 
binding upon both parties, and that the findings of the 
Court below which the Annapolis Company complains 
of in this appeal should be sustained, even though this 
Court should hold they are reviewable; that the appeal 
should be dismissed and the judgment of the learned 
Court below should be affirmed, with such modification as 
the Court may determine respecting the question of 
interest, as contended for by the cross appeal of the 
Washington Company upon the record in this cause. 

Respectfully submitted, 

S. R. BOWEN, 

JOHN S. BARBOUR, 

Attorneys for Appellee, 








